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I 

a CONCESSION AGREEMENT - 

k! THIS AGREEMENTis entered into &I this th&2is'dayof ~ a n u a r ~ ,  2011 

g ITTWEEN 

8 i 
THE NATIONAL HIGHWAYS AUTHORITY OF INDIA, esteblished under 
the National Highways Authority of India .Act 1988, represented by its 

- 1 Chairman and having its principgl offices at G-5 & 6, Sector 10, Dwarka, . 
New Oelhi-I 10075 (hereinafter referred to as the "Authbrity" which 
expression shall, unless repugnant 'to the cantext or meaning thereof, 
include its administrators, successors and assigns) of One Part; 

AND 1 

1 2  SUPREME PANVEL ~NDAPUR TOLLWAYS PRIVATE LIMITED. a 
company incorporated under the provisions of the Companies Act, 1956 
and having its registered offlce at Supreme Cily, Hiranandani Cornpiex. 
Powai, Murnbai - 400076, Maharashtra, INDIA, (hereinafter referred to as 

,a the 'Concessionaire" which expression shall, unless repugnant to the 
context or meaning thereof, include its successors and perm~tted assigns 

1 and substitutes) of the Other Part, 

development, 





(8) The Authority had resowed to augment the existing road from krn 0.000 to km 
84 000 (approximately 84 krn) on the Panvel - lndapur sect~on df National Highway 
No. 17 (hereinafter called the "NH -17") in the state of Maharashka by Four - 
Caning on design, build, flnance, operate and transfer ("DBFOT") basis in 
accordance with the terms and conditions to be set farth in a concession 
agreement to be entered into 

, (C) The Authority had accordingly invited proposals by its Noticel Request for 
Qualrf~cation No. NHAllNHDP-II IIMAHAIBOTIPI dated 29.01.201O (the "Request 
for Qualificatien" or "RFQ") for short listing af bldderh for construction, operation 
and ma~ntenance of the above referred sect~on of NH -17 on DBFO basis and had 
shortlisted certain bidders includ~ng, inter alia, the consortlurn comprrslng Supreme 
Infrastructure lndia Ltd., Chlna State Constructron Engineering (Hong Kong) Ltd. 
and Mahavir Roads and Infrastructures Private Ltd. (collectively the "Consortium3 
w~th  Supreme lnfr?structure lndia ttd. as its lead member (the "Lead Membef'). 

(D) The Authority had prescribed the technical and cornrnercral terms and conditions, 
and lnvitect bids (the 'Request fox Proposals'* or 'RFP") from the bidders 
shortllsted pursuant to the RFQ for undertak~ng the Project. 

J 

(E) After evaluation of the bids rece~ved, the Authority had accepted the bid of the 
Consort~um and issued its Letter of Award No. NHAlJ BOT-I! 11012/ 621 
2005/149W dated 28 October 2010 (hereinafter called the 'LOA") to the 
Consortium requiring, inter alia, the exwut~on of th~s Concession Agrgernent wihin 
45 (forty-five) days of the date of issue thereof. 

( F )  Consort~um has since promoted and ihcorporated the Concessionaire as a liniited 
liabil~ty company under the Cornpanjes Act 1956, and has requested the Author~ty 
to accept the Concessionaire as the entity which shall undertake and perform the 
obligations ,and exercise the rlghts of Consortium under the LOA, lncludlng the 
obligatioc to enter into this Concession Agreement pursuant to the LOA for 
executing the Projecl. 

(G) By its letter dated 30 October 2010, the Concessionaire has also joined in the said 
request of the selected b~dderl Consortium to the Authority to accept it as the entity 
wh~ch shall undertake and perform the obligations and exercise the rights ,of the 
selected bidder1 Consortrum including the oblgatian to enter Into this Concession 
Agreement pursuant to the LOA. The Concessionaire has further represented to 
the effect that it has been promoted by the Consorlium for the purposes hereof, 

(H) The Authority has agreed to the sald request of the Consortium and the 
Concesstonaire, and has accordingly agreed to enter into thls Concession 
Agreement with the Concessionaire for execution of the Project on DBFOT basis, 
sub~ect to and an the terms and conditions set forth hereinafter. 

NOW THEREFORE, in consideration of the foregoing covenants and 
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ARTICLE 1 

DEFINITIONS AND INTERPRETATION 

1.1. Definitions 

The words and expressions beginning with capital letters and defined in this 
Agreement (including those in Article 48) shall, unless the context otherwise 
quires, have the meaning ascribed thereto herein, and the words and 
expressions defined in the Schedules and used therein shall have the meaning 
ascribed thereto in the Schedules. 

1.2 Interpretation 

1.2.1 In this Agreement, unless the context odKtwise requires, 

(a] references to any legislation or any provision thereof shall include 
amendment or re-enactment or consolidation of such legislation or 
any provision thereof sa far as such amendment or re-enactment or 
consolidation applies or is capable of applying to any transaction 
entered into hereunder; 

@) references ta laws of India or Indian law or regulation having the 
force of law shall include the laws, acts, ordinances, rules, 
regulations, bye Iaws or notifications which have the force of law in 
the tenitmy of  India and as from time to time may be amended, 
modified, supplemented, extended or =enacted; 

(c) references to a 'person" and words denoting a natural person shall be 
consbud as a reference to any individual, firm, company, 
corporation, society, trust, government, state or agency of a state or 
any association or partnership (whether or not having separate legal 
personality) of two or more of the above and shall include successon 
and assigns; 

( d  the table of contents, headings or sub-headings in this Agreement are 
for convenience of reference only and shall not be used in, and shdl 
not affect, the construction or interpretation of this Agreement; 

(e) the words "include" and "including" are to be construed without 
limitation and shall be deemed to be followed by "without 
limitadan" or "but not limited to" whether or not they are followed 
by such phrases; 



(g) references to "'dcvclopnrent" include, unless the context otherwise 
requires, construction, renovation, refurbishing, augmentation, 
upgradation and other activities Incidental thereto, and "develop" 
shall be construed accordingly; 

{h) any reference to any period of time shall mean a reference to that 
according to Indim Standard Time; 

(i) any refaence to day sbdl mean a reference to a caIendm day; 

fi) references to a "businm~ dayn shall be construed as a reference to a 
day (other than a Sunday) on which b& in Delhi are general1 y open 
for business; 

any reference to month shall mean a reference to a calendar month as 
per the Gregorian calendar; 

(I) references to any date, periad or Project Milestone shall mean arid 
include such date, period or Pmject Milestone as may be extended 
pursuant to this Ageenlent; 

(m) my reference to any period ~ummencing "from" a specified day ox 
date and '%ill"' or "nntiin a spwified day or date shall include both 
such days  or dates; provided that if the last day of any pwiod 
computed under this Agreement is not a business day, then the perid 
shall run until ?he end of the next business day; 

( the words importing singular shall include' plural and vice versa; 

(0) references to any gender shIl include the other and the neutral 
gender; 

@) uhkhn means a hundred thousand (1 00,000) and "crore" means ten 
million (1 0,000,000); 

(q) "indebtednessn shall be construed so as to include any obligation 
(wl~ethcr incurred as principa1 or surety) for the payment or 
repayment of money, whether present or future, actual or contingene 

(r) references to the 'kiflding-tl p", "dbolution", "iasolvency", or 
"reorg.anisatianW of a company or corporation shall be con& sa 
as to include any equivalent or d o g o u s  proceedings under the law ' 

of the jurisdiction in which such company or corporation is 
incorporated or any jurisdiction in which such company or 

ration carries on business 
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agreement, deed, instrument, licence or other document as amended, 
varied, supplemented, modified or suspended at the time of such 
~ference;  provided that this Sub-clause shall not operate so as to 
increase liabilities or obligations of  the Authority hereunder or 
pursuant hereto in any manner whatsoever; 

( t )  my agreement, consent, approval, authorisation, notice, 
communication, information or report required under or pursuant to 
this Agreement from or by any Party or the Independent Engineet 
shall bf: valid and effective only if it is in writing under the hand of a 
duly authorised representative of such Party m the Independent 
Engineer, as the case may be, in this behalf and not otherwise; 

(u) the Schedules and Recitals to this Agreement form an integral part of 
this Agreement and will be in full force and effect as though they 
were expressly set out in the body of this Agreement; 

(v) references to Recitals, Articles, Clauses, Sub-clauses or Schedules in 
this Agreement shall, except where the context otherwise requires, 
mean references to Recitals, Articles, Clauses, Sub-clauses and 
Schedules of or to this Agreement, and references to a Paragraph 
shall, subject to any contrary indication, be construed as a reference 
to a Paragraph of this Agreement or of the Schedule in which such 
reference appears; 

(w) the damages payable by either Party to the other of hem, as set forth 
in t h i s  Agreement, whether on per diem bask or otherwise, are 
mutually agreed genuine pre-estimated loss and damage like1 y to be 
suffered and incurred by the Party entitled to receive the m e  and are 
not by way of penalty (the "Damages"); and 

(x) time shall be of the essence in the performance of the Parties' 
respective obligations. If any time period specijied herein is 
extended, such extended t h e  shall also be of the essence. 

1.2.2 Unless expressly provided otherwise in this Agreement, any Dammentation 
requid  to be provided or furnished by the Concessionaire to the Authority 
and/or the Independent Engineer shall be provided h e  of cast and in three 
copies, and if the Authority andlor the Independent Engineer is required to 
Peturn any such Documentation with their comments and/or approval, they 
sMl be entitled to retain two copies thereof. 

1.2.3 The rule of construction, if any, that a contract should be interpreted against 
the parties responsible for the drafting and preparation thereof, shall not 

unless otheiwise 

se purposes, the Ue 

unless otheiwise 
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1.3 Measurements and arithmetic conventions 

AII measurements and calculations shall be in the metric system and 
calculations dime to 2 (two) decimal places, with the third digit of 5 (five) or 
above being rounded up and below 5 (five) being rounded down. 

1.4 Priority o t  agreements, clauses and schedules 

1.4.1 This Amrnent, and all other agreements and documents farming part of or 
referred to in this agreement are to be laken as mutually explanatory and, 
unless otherwise expressly provided ebewhere in this Apemen4 the 
priority of this Agreement and other documents and agreements forming part 
hereof or referred to herein shall, in the event of any conflict between hem, 
be in the following order: 

( a  this Agreement; and 

(b) all other agreements and documents forming pm hmf or referred to 
herein; 

i.e. the Agreement at (a) above shall prevail over the agreements aqd 
documents at (b) above. 

1.42 Subject to the provisions of Clause 1.4.1, in case of ambiguities or 
discrepancies within this Agreement, the following shall apply: 

(a) between two or more Clauses of this Agreement, the provisions of a 
specific Clause relevant to the issue under consideration shall prevail 
over those in other Clauses; 

(31 between the Clauses of this Ageemeot and the Schedules, the 
Clauses shall prevail and between Schedules and Annexes, the 
Schedules shdl prevail; 

{c) between any two Schedules, the Schedule relevant to the ime shall 
prevail; 

(dl between the written description on the Drawings and the 
Specifications and Standards, b- Iattw shdl prevail; 

(e) between the dimension scaled fiom the Drawing and its specific 
written dimension, the latter shall prevaiI; and 

any value written in t in words, the latter 

" .. 
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ARTICLE 2 

SCOPE OF - PROJJCCT 

2.1 Scope of  the Project 

The scope of the Project {the "Scope a t  the Project") shall mean and 
include, during the Concession Period: 

(a) construction of the Project Highway on the Site set forth in Schedule- 
A and as specifid in Schedule-B together with provision of Project 
Facilities as specified in Schedule-C, and in conformity with the 
Specifications and Standards set forth in Schedule-D; 

(b) operation and maintenance of the Project Highway in accordance 
with the provisions of this Agreement; and 

(c) performance and fulfilment of all other obligations of the 
Concessionaire in accordance with the provisioas of this Agreement 
and matters incidental the&o or necessary for the performance of 
anv or all of the obligations of the Concessionaire under this 
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ARTICLE 3 

GRANT OF CONCESSION 

3. t The Concession 

3.1.1 Subject to and in accordance with the provisions of this Agreement, the 
Applicable Laws and the Applicable Permits, the Authority hmby grants to 
the Concessionaire the concession set forth herein including the exclusive 
right, licence and authority to construct, operate and maintain the Project (the 
"Concession") for a period of 21 (tu>enty one) years mmmencing from the 
Appointed Date, and the Concessionaire hereby accepts the Concession and 
agrees to impiement the Project subject to and in accordance with the terms 
and cond~tions set forth herein: 

3.1.2 Subject to and in accordance with the provisions of this Agreement, the 
Concession hereby granted shall oblige or entitle [as the case may bbe) the 
Concessionaire to: 

(a) Right of Way, access and licence to the Site for the purpose of and to 
the extent conferred by the provisions of this Agreement; 

@] fmmce and construct the Project Highway; 

(c) manage, operate and maintain the Project Highway and regulate the 
use thereof by third parties; 

(d) demand, coll& and appropriate Fee from vehicles and Users liable 
for payment of Pee far using the Project Highway or any part thereof 
and refuse entry of any vehicle if the Fee due is nat paid; 

(e) perform and fulfil all of the Concessionah' s obligations under and in 
accordance with, this Agreement; 

jfl bear and pay dl casts, e x p a w  and charges in connection with or 
incidental to the performance of the obligations of the Cancessionaim 
under this Agreemedt; and 

(g) neither assign, transfer or sublet w create any lien or Encumbrance 
on this Agreement, or the Concesdon hereby granted or on the whole 
or any part of the Project Highway nor transfer, lease or part 
possession thereof, save and except as expressly permitted by this 
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ARTICLE 4 

CONDITIONS PRECEDENT 

4.1 Conditions Precedent 

4.1.1 Save and except as expressly provided in Articles 4,9, 10,24,34,44 and 47, 
or unless the context otherwise requires, the respective rights and obligations 
of the Parties under this Agreement shall be subject to the satisfaction in full 
of the conditions precedent specifxed in this Clause 4.1 (the "Conditions 
Precedent"). 

4.1.2 The Concessionaire may, upon providing the Performance Security to the 
Authority in accardame with Mide 9, at any time after 90 (ninety) days 
fmm the date of  this Agreement or on an earlier day acceptable to the 
Authority, by notice require the Authority to satisfy any or all of the 
Conditions Precedent set forth in this CIawse 4.1.2 within a period of 30 
(thirty) days of the notice, or such longer period nat exceeding M) (sixty) 
days as may be specified therein, and the Conditions Precedent required to 
be satisfied by the Authority shall be deemed to have been fulfilled when the 
Authority shall have: 

{a) procured far the Concessionaire the Right of Way to the Site in 
accordance with the provisions of Clause 10.3.1; 

(3) issued the Fee Notifidon; 

(GI Deleted 
& 

(d) pmcured approval of the Railway authorities in the form of a general 
m g e m c n t  drawing that would enable the Conmssioaire to 
construct' road overbridged underbridges at level crossings on the 
Project Highway in accordance with the Specifications and Standards 
and subject to the tterms and conditions specified in such approval; 
and 

(e) Deleted 

Provided that the Authority may from time to time by notice extend, for up 
to an aggregate of 6 (six) months, the period for procuring the approval set 
forth in Sub-dause Id) and/ or Sub-clause (e) above and in that event the 
land to be covered by overbridges or h e  affected sections of the Project 



4.1.3 The Conditions P d e n t  required tr, be satisfied by the Concessionaire 
prior to the Appointed Date shall be deemed to have been fulfilled when the 
Concessionaire shall have: 

(3 provided Perfwmance Security to the A~~therity; 

(b) executed and procured execution of the Escrow Agreement; 

(c) executed and procured execution of the Substitution Agreement; 

{d) procured all h e  Applimbie Permits specified in ScheduIe-E 
unconditidnally or if subject to conditions, then all such conditions 
required to !x fulfiIIed by the date specified therein shall have been 
satisfied in full and such Applicable Permits are in full force and 
erect; 

(e) executed the Financing Agreements and delivered ta the Authoriry 3 
(fhrec) true copies thereof, duly attested by a Director of the 
Concessionaire, 

(0 delivered lo ihe Authority 3 (three) true copies of the Financial 
Package and the Financial Mdcl ,  duly attested by a Director of the 
Concessionaire, along with 3 (three) soft copia of the Financial 
Model in MS Excel version or any substitute thereof, which is 
acceptable to the Senior Lenders; 

(g) delivered to the Autfiority from the Consortium Members, their 
respective confmnation, in original, of the oorrtctmxs of their 
representations a d  warranties setforth in Sub claws @), (1) and (m) 
of c l a w  7.1 of thii Agreement; and 

Ih) deliversd to the Authority a legal opinion from the legal mumel of 
the Concessionaire with respect to the authority ofthe Concessionaire 
to enter into this Agreement and the enforceability of the provisions 
thereof: 

Provided that upon request in writing by the Concessionah, the Authority 
may, in its discretion, waive any of the Conditions Precedent set forth in this 
Clause 4.1.3. For the avoidance of doubt, the Authority may, ia its sole 
discretion, grant any waiver hereunder with such conditions as it may deem 
fit. 

4.1.4 Each Parry shall make all reasonable endeavours to satisfy the Conditions 
Precedent within the time stipulated and shall provide the other Party with 

iblc bas been satisfied. 



4.2 Damages for delay by the Authority 

In the event that (i) the AutRority does wt p m e  fulfilment of my or all of 
the Conditions Precedent set forth in Clause 4. I2 within the period specified 
in respect thereof, rind (ii) the delay has not occmed as a result of breach OF 
this Agreement by the Concessionaire (IT due to Force Majeure, the Authority 
shall pay to h e  Concessionaire Damages in an momt calculated at the rate 
of 0. IYo (zero point ane per cent) of the Performance Securjty for each day's 
delay until the fulfilment of such. Conditions Precedent, subject to a 
maximum of 20% (twenty percent) of the Performance Security. 

4.3 Damagcs for dela;by the Concessionaire 

In the event that (i) the Cmcessiorraire dow not procure fulfilment of any or 
all of the Conditions Precedent set forth in Clause 4.1.3 within a period of 
180 (one hundred and eighty) days from the date of this Agreement, and (ii) 
the delay has not o c c u ~  as a result of failure to fulfil the obligations under 
Clause 4.1.2 or other breach of this Agreement by the Authority, ar due to 
Force Majeure, the Cancessionaire shall pay to the Authority Damages in an 
amount calculated at the rate of 0.2% (m poiTlt two per cent) of the 
Performance Security for each day's 
Conditions Precedent, subject to 
Performance Security. 
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ARTICLE 5 

OBLIGATIONS OF THE CONCESSIONAIRE 

5.1 Obbgalians of the Concessionaire 

5.1.1 Subject to and on the terms and conditions of this Agreement, the 
Concessionaire shall, at its own cost and expense, procure finance for and 
undertake the design, engineering, procurement, construction, operation and 
maintenance of the Project Highwy and observe, fulfil, comply with and 
perform all its obligations set out in this Agreement or arising hereunder. 

5.1.2 The Concessionaire shall compli with all Applicable L.am and ApplicabIe 
Permits (including renewals as required) in the performance of its obligations 
under this Agreement. 

5.1.3 SubjecttotheprovisiomefCl~5.1, l  a n d 5 . 1 . 2 , t h e C o n ~ s ~ i ~ s h a l l  
discharge its obligations in accordance with God Industry Practice and as a 
reasonable and prudent person. 

5.1.4 The Concessionaire shall, at its own cost and expense, in addition to and not 
in derogation of its obligations elsewhere set out in this Agreement: 

(a) make, or muse to be made, necessary applications to tha relevant 
Oovemment Instrumentalities with such particutars and details as 
may be required for obtaining Appiicable Permits (other than those 
set forth in Clause 4.1.21, and obtain and keep in force and effect 
such Applicable Pennits in conformity with the Applicable Laws; 

(b) procure, as required, the appropriate proprietary rights, licences, 
agreements and permissions for materials, methods, processes and 
systems used ar incorporated into the Project Highwy; 

Qc) perform and fulfil its obligations under the Financing Agreements; 

(d) make reasonable efforts to maintain harmony and g w d  induskid * 

relations among the personnel employed by it or its Contractors in 
canneetion with the performance of its obligations, under this 
Agreement; 

(e) make reasonable effarts to facilitate the acquisition of land required 
for the purposes of the Agreement; 

( f )  ensure and p r o m  that its Contractors wmply with dl Applicable 

Concessionaire's obligatio 

lative of any of the p 

~ a h a i s h t i  to be executed crn'~0~fldf~ on DBFOTbask under MDP Phase Iil prSred 



(h) support, cooptrate with and facilitate the A~ithority in the 
implementation and opeation of the Project in accordance with the 
provisions of this Agreement; and 

(i) transfer the Project Highway to the Authority up0 Termination of 
this Agreement, in accordance with the provisions thereof. 

5.2 Obligations relating to Pfoject Agreements 

5.2.1 It is expressly agreed that the Concessionaire shall, at all times, be 
responsible and iiable for all its obligations under this Apement 
notwithstanding anything contained in the Project Agreements or any ather 
agreement, and no default under any Project Agrement or agreement shall 
excuse the Cancessionaim fmrn its obligations or liability beteunder. 

The Concessionaire shall submit to the Authority the drafts of all Project 
Agreements, or any amendments or replacements thereto, for its review and 
comments, and the Authority shall haw the right but not the obligation to 
undertake such review and provide its comments, if any, to the 
Concessionaire within 15 (fifteen) days of the receipt of such drafts. Within 
7 (seven) days of execution af any Praject Agreement or amendment thereto, 
the Cancessionaire shdi submit to the Authority a true copy the~of,  duly 
attested by a D imor  of the Concessionaire, for its record. For the avoidance 
of doubt, it is agreed that the review and mmments bereunder shall be 
limited to ensuring compliance with the terms of this Agreement. It is further 
agreed that no review andlor observation aE the Authority ador  its failure to 
review and/or convey its: ohmvations on my documenrt shall relieve the 
Concessionaire of its obligations and Iiabilities under this Agreement in any 
manner nor shall the Authority be Iiable for the same in any manner 
whatsawer, 

5.2.3 The Concessioaaire shaIl not make my addition, replacement or amendments 
to any af the Financing Agreements without the prior written consent oftbe 
Authority if such addition, qlacernent or amendment has, or may have, the 
effect of imposing or increasing any financial liability or obligation on the 
Authority, and in the event that any replacement or amendment is made 
without such wnsent, the Concessionaire shaIl not enforce such replacement 
or amendment nor permit enforcement thereof against the Authority. For the 
avoidance of doubt, the Authority acHmowledges and a m  that it shall not 
unreasonably withhold its consent for restructuring or rescheduling of the 
debt of the Concessionaire. 

5.2.4 The Concessionaire shall p m  that each of the Project Agreements 
ns provisions that entitIe the Authority to step into such agreement, in 

not exercise such 

and effect on the liability whatsoever on the 
rhority and the Cove e fur such eventuality. Th 



Concessionaire expressly agrees to include the Covenant in all its Project 
Agreements and undertakts that it shall, in respect of each of the Project 
Agreements, procure and deliver to the Authority an acknowledgment and 
undertaking, in a form acceptable to the Authority, from the counter 
party(ies) of each of the Project Agreements, whereunder such counter 
parly(ies) shaIl acknowledge and accept the Covenant and u n d e d e  to be 
bound by the same and not to seek any relief or remedy whatsoever from the 
Authority in the event of Termination or Suspension. 

5.2.5 Notwithstanding anything ta the contray contained in this Agreement, the 
Concessionaire agrees and acknowledges h t  selection or replacement of an 
O&M Contractor and execution of the O&M Contract shalI be subject to the 
prier approval of the Aufhority from national security and public interest 
perspective, the decision of the Authority in this behalf being final, 
concIusive and binding on the Concessionaire, and undertakes that it shall 
mt give effect to any such selection or contract witbout prior approval of the 
Authority. For the avoidance of doubt, it is expressly agreed that approval of 
the Authoriiy hereunder shall be limited to national security and public 
interest perspective, and the Authority shall endeavour to convey its decision 
thereon ex~it iously.  It is also agreed that the Authority shall not be liable 
in any mmmm on account of grant or otherwise of such approval and that 
such approval or denial thereof shall not in any manner absolve the 
Cancessioaaire or its Contractors from any liabiIity or obligation under this 
Agreement. 

5.3 Obligations relating to Change in Ownership 

5.3.1 The Concessionaire shall not undertake or permit my Change in Ownership, 
except with the prior approval of the Authority. 

5.3.2 Notwithstanding anything to the contrary contained in this Agreement, the 
Concessionaire agrees md acknow1edges that: 

(i) all acquisitions of Equity by an aqukr, either by himself or with 
any person acting in conce* directly or indiredy, including by 
transfer of the direct or indirect legal or beneficial ownership or 
control of my Equity, in aggregate of not less than 15% (fifteen per 
cent) of the total Equity ofthe Concessionaire; or 

(ii) acquisition of any control directIy or indimtly of the hard of 
Directors of the Concessionaire by any person either by himself or 
togetber with any gerson or persons actiag in concert with him 

ssionaire, and undertakes that 

cessionaire without such prior 
dance of doubt, it ik 'expressly 



hemrider shall be limikd to national security and public interest 
perspective, 'and the Authority shaIl endeavour to convey its decision thereon 
expeditiously. It is also agreed that the Authority shall not be liable in any 
mannet on account of grant or otherwise of such approval and that such 
approval or denial thereof shall not in any manner absolve the 
Concessionaire f m  any liability or obligation under this Agreement. 

For the purposes of this Clause 5.3.2: 

(a) the expmion "acquirer", "wnttol" md "person acting in concert" 
shall have the meaning ascribed thereto in the Securities and 
Exchange Roard of India (Substantial Acquisition of Shares aml 
Takeover) Regulations, I997 or any statutory re-enactment thereof as 
in force as on the date of acquisition of Equity, or the control of the 
Board of Directors, as the case may h, of the Concessiondre; 

fb) the indirect transfer or control of legal or beneficial ownership of 
Equity shall mean transfer of the ditect or indirsct beneficial 
ownership or control af any company or companies whether in India 
or abroad which results in the apquirer acquiring control over the 
shares or voting rights of shares of the Concessionaire; and 

(c) power to appoint, whether by eontract or by virtue of control or. 
acquisition of shares of any mmpany holding directly or through one 
or more companies [whether situate in ]India or abroad) the Equity of 
the Concessionaire, not less than half of the directors on the Board of 
Dimtars of the Concessionaire or of any company, directly or 
indirectly whether situate in Mia ar abroad, having ultimate control 
of not less than 15% (fifteen per cent) of the Equity of the 
Concessionaire shall constitute acquisition of control, directly or 
indirectly, of the Roard of Directors ofthe Concessionaire. 

3.4 Employment of foreign nationals 

The Concessionaire acknowledges, agrees and undertakes that employment 
of foreign personnel by the Concessionaire and/or its contracton and their 
sub-contractors shall be subject to grant of requisite regulatory permits and 
approvals including employment!midentia1 visas and work permits, if any 
required, and the obligation to apply for and obtain the same shall and will 
always be of the Concessionaire and, notwithstanding anything to tbe 
contrary contained in this Agreement, rchd of or inability ID obtain any 
such permits and approvals by the Concessionaire or any of iis contractars or 
sub-contractors shall not constitute Force Majeure Event., and shall not in any 

e Concessionaire shall emure that 
performance of i ts obligations under th 
~ e d  far their respective functions. 



5.6 Sole purpose of the Concessionaire 

The Concessionaire having been set up for the sole purpose of exercising the 
rights and observing and performing its obligations and liabilities under this 
Agreement, the Concessionaire or any of i ts subsidiaries shall not, except 
with the previous written consent of the Authority, be or h o m e  directly or 
indirectly engaged concern4 or interested in any business other than as 
envisaged herein. 

5.7 Branding of Project Highway 

The Project Highway or any part thereof shall not be branded in any m m e r  
to advertise, display or reflect the name or identity OF the Concessionaire or 
its shareholders. The Concessionaire undertakes that it shall not, in my 
manner, use the name or entity of the Praj ect Highway to advertise or display 
its own identity, b m d  equity or business interests, including those of its 
shareholders, save and except as may be necessary in the normal course of 
business. For the avoidance of doubt, it is agred that the Concessionaire 
may display its awn name at a spot where other public notices are displayed 
for the Users. It is  further agreed that the Project Highway shall be how 
promoted, displayed and advertjsed by the name of Panvel to hdapur 
Section of NH - 17. 

5 8  Facilities for physically challenged and elderly persons 

The Concessionaire shall, 
to time by the Ministry o 

ged and for elderly pe 
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ARTICLE 6 

OBLJGATIONS OF T m  AUTHORITY 

6.1 Obligations of the Authority 

6.1 The Auth~rity shall, at its own cost and expense undertake, comply with and 
perform all its obligations set out in this Agreement or arising hereunder. 

6.1.2 The Authority agrees to provide support to the Concessionaire and 
undertakes to observe, comply with and perform, subject ta and in 
accordante with the provisions of this Agreement and the Applicable Laws, 
the follawing 

(a) upon written request from the Concessionaire, and subject to the 
Concessionaire complying with Applicable Laws, provide seasonable 
support and assistance to the Conmsionaire in procuring Applicable 
Permits required from any Government Instrumentality for 
implementation and operation of the Project; 

(b) upon written request from the Concessionaire, provide reasonable 
assistance to the Concessionaire in obtaining a m  to all  necessary 
idmtmcture facilities and utilities, including water aod electricity at 
rates and on terms no less favourable to the Concessionaire than 
thase generally available to commercial customers receiving 
substantialiy equivalent services; 

(c) procure that no barrim we erected or placed on or about the Project 
Highway by any Government Instmcntality or persons claiming 
through or under it, except for reasons of Emergency, national 
security, law and order or collection of inter-state taxes; 

(d) make best endeavours So procure that no I c d  Tax, toll or charge is 
levied or imposed on the use of whole or any part of the Project 
Highway; 

(e) subject to and in accordance with the Applicable Laws, grant to the 
Concessianairt the authority to regdate -c on the Project 
Iiighway; 

(0 assist the Cencesiouaire in procurirrg police assistance for regulation 
of WIG, removal of trespassers and smrjty on or at the Project 
Highway; 

ancessionaire in the 
accord~ce with the 

visions of this A 



ti) upon written request fim the Concessionaire and subject to the 
provisions of Clause 5.4, provide reasonable assistance to the 
Concessionaire and any expahiate personnel of the Concessionaire or 
its Contractors to obtain applicable visas and work permits €or the 
purposes of discharge by the Concessionaire or its Contractors their 
obligations under this Agreement and the Project Agreements. 

6.2 Maintenance obligations prior to Appointed Date 

During the Development Period, the Authority shall maintain the Projed 
Elighway, at its awn cost and expense, so that its- worthiness and 
safety are at no time materially inferior as compared to its conditian 7 
(seven) days prior ta the last date for submission of the Bid, and in the ewnt 
af any material deterioration or damage other than normal wear and tear, 
undertake repir thereof* or pay to the Concessionaire the cost and expense, 
as determined by the Independent Enginser, for undertaking such repair a h r  
the Appointed Date. For the avoidance of doubt, the Authority shall 
undertake only mutine maintenance during the Devebprnent Period, and it 
shall undertake special repairs ody far ensuthg safe operation of the Project 
Highway, or in the event of excessive deterioration or darnage'caused due to 
unfoxeseen events such as floods or tomntial rain. 

63 Obligations relating to Competing Roads 

The Authority shall procure that during the subsistence of this ~ ~ & e n t ,  
neither the Authority nor any Government Instrumentality shall, at any time 
before the f 0th (tenth) anniversary of the Appointed Date, construct or cause 
to be constructed my Competing Road; provided that the restriction hemin 
shall not apply if the average traffic on the Project Highway in my year 
exceeds 90% (ninety percent) of its designed capacity specified in Clause 
29.2.3. Upon breach of its obligations hmeunder, the Authority shall be 

t%ur Lanlng o? Panvel - Indapur %&#I of NW17 f m  km 0.m to b n  8 4 . W  in the stale ob 
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ARTICLE 7 

REPRESENTATIONS ANlD WARRANTIF3 

7.1 Representations and warranties of the Concessionaire 

The Concessionaire represents and warrants to the Authority that: 

(a) it is duly organised and validly txisting under the taws of  India, and 
has full power and authority to execute and pedarm,its obligations 
under this Agreement and to carry out the ~ c t i o n s  contemplated 
hereby; 

Cb) it has taken all necessary corporate and other actions under 
Applicable Laws to authotise the execution and delivery of this 
Agreement and to validly exercise its rights and perform its 
obligations under this Agreement; 

(c) it has the financial standing and capacity m undertake the Pmjsct in 
accordance with the terns of this Agreement; 

(d) this Agreement constitutes its legal, whd and binding obligation, 
enforceable against it in accordance with the terms hereof, and its 
obligations under this Agreement will be legally valid, biding and 
enforceable obligations against it in accordance with the terms 
hereof; 

(e) it is subject to the laws of M i  and hereby expressly and irrevwably 
waives any immunity in any jurisdiction in respect of this Agreement 
or mattem arising thereunder including my obligation, liability or 
responsibility hereunder; 

(f) the information furnished in the Bid and as updated on or before the 
date of this Agreement is true aad accurate in dl respects as on the 
date of this Agreement; 

(g) the execution, delivery and performan= af this Agreement will not 
codid with, result in the breach of, constitute a defanlt under, or 
accelerate performance requirod by any of the tesms of its 
Memorandum and hrticles of Association or those of my member of  
the Consortium or any Applicable Laws or any covenant, contract, 
agreement, m g c m e n t ,  understanding, decree or order to which it is 
a party or by which it or any of its properties or assets is b o d  or 
affected; 

ch individudEy or in the aggre 



impairment of its abiiity to perform any of its obligatim under this 
Agreement; 

{i) it: has no knowledge of any violation or default with respect to any 
order, writ, injunction or decree of any court or my legally binding 
order of my Government Instrumentality which may result in any 
material adverse effect on its ability to perform its obligations under 
this Agreement and no fact or circumstance exists which m y  give 
rise to such prmeedings that would adversely affect the performance 
of its obligations under this Agreement; 

(j) it has complied with Applicable h w s  in all material respects and Iras 
not been subject ta any fines, penalties, injunctive relief or any other 
civil or criminal liabilities which in the aggregate Rave or may have a 
material adverse effect on its ability to perform its obtgatltions under 
this Agreement; 

(k) it shall at no time undertake or permit my C h g e  in Ownership 
except in amordance with the provisions of Clause 5.3 and that the 
Consortium not less than 51% (fifty-one percent) af its issued and 
paid up E?quity as on the date of this Agreement; and that each 
member of the Consortium whose technical and financial capacity 
was evaluated for the purposes of pre-qualificstion and short-listing 
in response to the Request for Qualification shall hold at least 26% 
(twenty six per cent] of Equity during the Construction Period and 
two years thereafter along with its Associates. 

Provided further that any such request made under Clause 7.l(k) 
and/or Art 48, at the option of the Authority, may be required to bts 
accompanid by a suitable no objection letter fmm leu&. 

(l) Consortium Members and itdtheir Associates have the h c i a l  
standing and resources to fund the requid Equity and to raise tbc 
debt necessary for undertaking and implementing the Project in 
accordance with thh Agreement; 

(m) each Consortium Member is duly organised and validly existing 
under the laws of the jurisdiction of its incorporation, and has 
requested the Authority to enter into this Agreement with the 
Concessionaire pursuant to the Letter of Award, and has agreed to 
and unconditional!y accepted the terms and conditions set forth in 
this Agreement; 

n the Authority on the 
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(a) no representation or -ty by it contained herein or in any other 
document furnished by i t  to the Authority or to  my Government 
InstrurnentaIity in relation to Applicable Permits contains or will 
contain any untrue or misleading statement of material fact or omits 
or will omit to state a material fact necessaty to make such 
representation or warranty not misleading; 

@) no sums, in cash or kind, have been paid or will be paid, by it or on 
its khalf, to any person by way of fees, commission or otherwise for 
securing the Concession or entering into this Agreement or for 
influencing or attempting to influence any officer or employee of the 
Authow in connection therewith; and 

(q) all information provided by the Consortium Members in response to 
the Request for Qllalification and Request for Proposals or otherwise, 
is to the best of its knowledge and belief, true and murate in ail 
material respects. 

'Ihe Authority represents and w m t s  to the Concessionaire that 

{a) it has full power and authority to execute, deliver and perform its 
obligations under Kis Agreement and to carry out the transaction9 
contemplated herein and that it has taken dl actions necessary to 
execute this Agreement, exercise its rights and perform its 
obligations, under this Agreement; 

Cb) it has taken all necessary actions under the Applicable Laws to 
authorise the execution, delivery and performance dthis Agreement; 

(c) it has the financial standing and capacity to perform its obligatiork 
under Ib is  Agreement; 

(dl this Agreement constitutes a legal, valid and binding obligation 
enforceable against it in acmdame with the tenns hereof; 

(e) it hw no knowledge of any violation or default with r e s p t  to my 
order, writ, injunction or any decree of any caurt or any legally 
binding order of my Government Insbumentality which may result in 
any materid adverse cffect on the Authority's abiIity to perform its 

- obligations under this Agseemmc 
* 

(9 it has complied with Applicable Laws in all niaterial respects; 



7.3 Disclosure 

In the event that any occmence or circumstance comes to the attention of 
either Party that renders any of its aforesaid representations or warranties 
untrue or incorrect, such Party shall immediately nntitify the other Party of the 
same. Such notification shall not have the effect of remedying any breach of 
the represenlation or warranty that has been found to be untrue or incorrect 
nor shall it adversely affect or waive an 
Pat ty  under this Agreement. 
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8.1. Disclaimer 

8.1.1 The Concessionaire acknowledg that prior to the execution of this 
Agreement, the Concessionaire has, after a complete and m f u l  t examinsttion, made an indepentent evaluation of the Request for 
Qualification, Request far Proposalp, Scope of the Project, Specifications md 
Standards, Site, existing stnlctureS, local conditions, physidl qualities of  
ground, subsoil and geology, traffi volumes and all infarmation provided by 
the Authority or obtained, pro ured or gathered ohenvise, and has 
determined to its satisfaction the accuracy or otfiernise thereof and the 
nature and exfent of difficulties, sb and hazards as are likely to arise or 
may be faced by it in the course of perfonname of its obligations hereunder. 
The Authority makes no reprcs 1 tation whatsoever, express, implicit or 
otherwise, regarding the accuracy,\ adequacy, correctness, reliability andlor 
completeness of m y  assessment, 1 a~sumptions, statement or i n f o d o n  
provided hy it and the Concessionaire codims that k shall have no claim 
whatsoever against the Authority i I this regard. i 

8.1.2 The Concesionaixe achowled&s and hereby accepts the risk of 
inadequacy, mistake or error in w blating to any of the rmktas set forth in 
Clause 8.1.1 above and hereby and agrees that the Authority 
shali not be liable for the manner whatsoever to the 
Concessionaire, the Consortium theirAssociates or my person 
claiming through or under any of th km. 

I 
8.1.3 The Parties ag*e that any mistake x error in ot relating to my o f  the maHers 

setfortb.inCIause8.t.l aboves lnotvitiatethisAgreement, orreaderit 
voidable, 

4 r 

8.1.4 In the event that either Party barn aware of any mistake or error relating 
to any of the matters set forth Clause 8.1.1 above, that Party shall 
hediate ly  notify the other the mistake or m; provided, 
however, that a failure on to give any noth pursuant to 
this Clause 8.1.4 shall disclaimer of the Authority 
contained in Clause 8.1.1 manner shift ta the Authority 
any risks assumed by the to this Agreement. 

8-1.5 Except as othawise provided in dI risks relating to the 
be borne by the shall not be 
w r  for such 
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PERFORMANCE SECURITY 

. 9.1 Pcrformance Security 

9.1. I The Concessionaire shall, for the performance of its obligations hereunder 
during the Construction Period, provide to the Authority no letter than 180 
(one hundred and eighty) days from the date of this Agreement, an 
irrevocable and unconditianal guarantee from a Bank for a sum equivalent to 
Rs. 47.14 crore (Rupees Forty Seven crore and Fourteen lakhs) in the form 
set forth in Sciledule-F (the "Performance Security3. Until such time the 
Performance S&ty is provided by the Concessionaire pursuant hereto and 
the same comes into effect, the Bid Security sM1 remain in force and effect, 
and upon such provision of the Performance Security pursuant hereto, the 
Authority shall release the Bid Security to the Concessionaire. 

1.2 Notwi-ing anything to the contrary contained in this Agreement, in the 
event Performance Security is not providd by the Concessionaire within a 
period of 180 (one hundred and eighty) days from the date of this 
Agreement, thc Authority m a y  encash the Bid Security and appropriate the 
proceeds thermf as Damages, and thereupon all rights, priviIeges, claims and 

, entitlements of the Concessionake under or arising wt of this Agreement 
shall be deemed to have been waived by, and to have ceased with the 
concurrence of the Concessionaire, and this Agreement shall be deemed to 
have been terminated by mutual agreement of the Parties. 

9.2 Appropriation of Pedormancc Security 

Upon occmnce of a Concessionaire Default or fdwt to meet any 
Condition Precedent, the Authority shall, without prejudice to its other rights 
and remedies hereunder or in law, be entitled to eneash and appropriate the 
relevant amounts from the Perfomanoe Security as Damages for such 
Concessionaire Default Upon such encashment and appropriation from the 
Performance Security, the Concessionaire shalI, within 30 (thirty) days 
thereof, replenish, in case of partial appropriation, to its original level thc 
Per fomce  Security, and in case of appropriation of the en& Perfomce 
Security provide a fresh Perfomcc Security, as the case may be, and the 
Concessionaire shall, wiMn the time so granted, replenish or furnish fresh 
P w f o m c e  Security as aforesaid failing which the Authority shaI1 be 
entitled to terminate this Agreement ia accordance with Articlc 37. Upon 
replenishment or furnishing of a k s h  Paformance Security, as the case may 
be, as aforesaid, the Concmsionaire shall be entit14 to an additional Cure 
Period of 90 (ninety) days for remedying the Cancessionaire Default, and in 



9.3 Release of Performance Securiiy 

The Performance Security shall remain in force and effect for a period of one 
year from thc Appointed Date, but shall be released earlier upon the 
Concessionaire expending on Project construction an aggregate sum that is 
net less than 40% (forty per cent) of the Total Projmt Cost; provided, 
however, h t  the Performance Security shall not be released if the 
Concessionaire is in breach of this Agreement. Upon request made by the 
Concessionaire for release of the Performance Security along with the 
particulars which establish p i f i e d  under 
this Clause 9.3, the Aut ance Security 
forthwith 
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ARTICLE 10 

RIGHT OF WAY 

10.1 The Site 

The site of the Project Highway shall comprise the real estate described in 
Schedule-A and in respect of which the hght of Way shalt be provided and 
granted by the Authority to the Concessionaire as a licensee un&~ and in 
m r d a n e e  with this Agreement (the "Site'?). For the awidance of doubt. it 
is hereby acknowledged and agreed that references to the Site shall be 
construed as references to the real estate required for Four-LaniPg of the 
Project Highway as set forth in Schedule-A, 

10.2 Licence, Access and Right of Way 

10-2.1 The Authority hereby grants to the Concessiomi~ access to the Site for 
c M n g  out any surveys, investigations and soil tests that the Concessionaire 
may deem necessary during the Developmen[ Period, it king expressly 
agreed and understood that the Authority shall have, no liability whatsoever 
in respect of survey, investigations and tcs ts carried out or work undertaken 
by the Concessionaire on or about the Site pursuant hereto in the event of 
Termination or otherwise. 

In consideration of the Concession Fee, this Agreement and the covenants 
and w m t i e s  on the part of the Concessionaire herein contained, the 
Authorify, in accordance with the terms and conditions set forth hereh 
hereby grants to the Concessionaire, commencing from the Appointed Date, 
leave and licence rights in respect of all the land (along with any buildings, 
condnctions or immovable assets, if any. thereon) comprising h e  Site 
which is described, delineated and shown in Schedule-A hereta (the 
&Licensed Premisesn), on an "as is where is" basis free of any 
Encumbrances, to develop, operate and maintain the said Licensed Premises, 
together with all and singular rights, liberties, privileges, easements and 
appurtenances whatsoever to the said Licensed Premises, hereditaments or 
premises or any part hereof belonging to or in any way appurtenant thereto 
or enjoyed therewith, for the duration of the Concession Period and, for the 
punposes permitted under this Agreement, and for na other p q s e  
whatsoever. 

10.2.3 The licence, access and right of way gtantd by this Agreement to the 
Concessionaire shall always be subject ta existing rights of way and the 
Concessionaire sM1 perform its obligations in a manner that two existing 

f the Project Highway or an dttmative thereof are open to I r a E c  at 



Parties expressly agree that notwithstanding any t e m p w  or permanent 
structures erected on the Site by the Concessionaire or its sub-licensees, the 
licence in resped of the Site shall automaticaIIy terminate, without any 
further act of the Parties, upon Termination of this Agreement. 

10.2.5 The Concessionaire hereby irrevocably appoints the Authority (or i ts  
nominee) to be its me and lawful autarney, to execute and sign in the m e  
of the Concessionaire a transfer or surrender of the licence granted hereunder 
at any time after the Concession Period has expired or has been terminated 
earlier in terms hemof, a sufEcient proof of which will be the declaration of 
any duly authorised officer of the Authority, and the Coneessianaire consents 
to it being registered for this purpose. 

10.2.6 R is expressly agreed that trees on the Site are property of the Authority 
except that the Concessionaire shall be entitled tn exercise usufructory rights 
thereon during the Concession Period. 

103 Procurement o f  the Site 

1 0.3.1 Pursuant to the notie specified in CIause 4.1.2, the Authority Representative 
and the Concessionaire shall, on a mutually agreed date and time, inspect the 
Site and prepare a memorandum containing an inventory of the Site 
including the vacant: and unencumbered land, buildings, structures, road 
works, trees and any other immovable property on or attached to the Site. 
Such memorandum shd1 have appended tlaereta an appendix (the 
"Appendix") smifying in reasonable detail those parts af the Site to which 
vacant access and Right of Way has not been granted to the Concessionaire. 
Signkg  of the memorandum, in two counterparts (each of which shall 
cumtitute an original), by the autharised representatives of the Parties shall, 
subject to the provisions of Clause 10.2.2, be deemed to constitute a valid 
licence and Right of Way to ttK Concessinnaire f o r k  and unrestricted use 
and development of the vacant and memmbersd Site during the 
Concession Period uxlder and in accordance with the provisions of this 
Agreement and far no other purpose whatsaever. For the avoidance of doubt, 
it is agreed that valid licence and Right of Way with respect to the parts of 
the Site as set forth ia the Appndix shall be deemd to hve  been p t e d  to 
the Concessionaire upon vacant access thereto being provided by the 
Authority to the Cancessioaair~ 

10.32 Without prejudice to the provisions of Clause 10.3.1, the Parties hereto agree 
that on or prior to the Appointed Date, the Authority sMl have granted 
vacant access and fight of Way such that the Appendix sMI not include 
more than 20% (twenty per cent) of tbe total area of the Site ~ q u i r e d  and 
necessary for h e  Faur-Lane Project Highway, and in the event Financial 

in accordance with 



takes place, md in the event of any encroachment or occwpation on any pint 
themf, the Concessionaire shdl report such encroachment or occupatian 
forthwith to the Authority and undertake its removal at its cost and expenses. 

10.3.4 The Authority shall make best efforls to procure and grant, no later than 90 
(nintty) days from the Appainted Dale, the Kght of Way to the 
Concessionaire in respect of all land included in the Appendix, md in the 
event of dday for any reason other than Force Majeure or breach of this 
Agreement by the Cbncessionaire, it shall pay ta the Concessionaire 
Damages in a sum calculated at the rate of Rs. 50 (Rupees f i f t y )  per day for 
every 1,800 (one thousand) square metres or part thereof, commencing from 
the 9 1st (ninety first) day of rhe Appointed Date and until such Right of Way 
is procured. 

10.3.5 Upon receiving Right of Way in respect o f  m y  land included in the 
Appendix, the Concessionaire shall complete the Construction Woks 
thereon within a rewonable period to be determined by the Independent 
Engineer in accordance with Good Industry Practice; provided that the issue 
of Provisional Certificate shall net be affected or delayed on account of 
vacant access to any part of the Site not being grant& to the Concessionaire 
or any mconstruction on such pant of the Site remaining incomplete on the date 
of Tests on account of the delay or denial of such access thereto, For the 
avoidanm of doubt, it is expmssly agreed that Construction Works on dl 
lands for which Right of Way is granted within 90 (ninety] &ys of the 
Appointed Date shall be completed before the Project Completion Date, It is 
M e r  agreed that the obligation of the Concessionaire to complete the 
affected Construction Works shall subsist so Img as the Authority continues 
to pay the Damages specified herein, and upon the Authority ceasing to pay 
such Damages after giving 60 (sixty) days' notice thereof to the 
Concessionaire, the obligation of the Concesionaire to complck such works 
on such part of the Site shalt cease forthwith. It is also expressly agreed that 
completion of the respective Construction Works within the time determined 
by the Independent Engineer hereunder shall be deemed to be Project 
Mitestones for the purposes of levy and recovery of Damages under and in 
accordance with the provisions of Clause 12.4.2. . 

10.3.6 The Cdncessionaire shall, if sa required by the Authority, procure on behalf 
of the Authority, on the ternxs and to the extent specified by the Authority, 
the additional land required for Toll Plazas, TraEfic Aid Posts, MedicaI A d  
Posts, under passes and aver passes or for conslruction of wrkq specified in 
Change of Scope Order issued under Micle 16, in acc~rdance with this 
Agreement and upon procurement, such land shall hm part af the Site and 
vest in the Authority; provided that h e  Concessionaire may, by notice given 
to the Authority no later than 60 (sixty) days from the Appointed Date or the 

and undertake proceedings for 

with; provided fuaher Ular the co 
.d shall k borne by the Authority 



also that the land to be acquired by the Autl~rity hereunder as a part of the 
Site shall be deemed to be included in the Appendix referred to in this Clause 
10.3 and dealt with in accordance with the provisions thereof. For the 
avoidance of doubt, it is agreed that the minimum area of land to be acquired 
for the Toll PIazas and approach roads thereof shall conform b the 
provisions o f  Schedule - B and Schedule - C. It is further agreed that the 
Authority may, at any time after the Bid Date, stto m d o  q u i r e  the land 
r e q u i d  hereunder. 

.3.7 The Concessionaire may procure at its cost and expense and on its own the 
land that may be required by it for Additional Facilities and the Authority 
shall have no obligation or liability in respect thereof. For the avoidance of 
doubt, the Concessionaire shall seek prior consent of the Authority to 
connect any Additional Facility to the Project Highway and such consent 
shall not be unreasonably withheld. 

10.4 Site to be free from Encumbrances 

Subject to the provisions of Clause 10.3, the Site shall be made available by 
the Authority to the Concessionaire pursuant hereto k e  from all 
Encumbrances and mupations and without the Concessionaire being 
required to make my payment to the: Authority on account of any costs, 
compensation, expenses *ad chargeg for the acquisition and use crf such Site 
for the duration of the Concession Period, e~cept  insofar as otherwise 
expressly provided in this Agreement. For the avoidance of doubt, it is 
agreed that existing rights of way, easements, privileges, l i b i e s  and 
appurtenancesr to the Licensed Premises shall not be deemed to be 
Encumbrances. It is further agreed that the Concessionaire accepts and 
undertakes to bear any and all risks arising out of the inadequacy or physical 
condition of the Site. 

10.5 Protection of Site from encroachments 

During the Concession Period, the Concessionaire shall protect the Site from 
any and all occupations, e m c h e n t s  or Encumbranrn, and shall not 
place or create nor permit any Contractor or other person claiming through or 
under the Concessionaire to place or create any Encumbrance or &ty 
interest aver all or any part ofthe Site or the Project Assets, or on any tights 
of the Concessionaire therein ox under this Agreement, save aTld ex* as 
otherwise expressly set forth in this Agreement. 

10.6 . SpeciaYtemporary right of way 

on or outside the 
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10.7 Access to the Authority and Independent Engineer 

The licence, right of way and right to the Site granted to the Concessionaire 
hereunder shall always be subj mi to the right of access af the Authorily and 
the independent Engineer and their emptoyees and agents for inspection, 
viewing and exercise of their rights and performance of their obligations 
under & i s  Agreement. 

10.8 Gmlagical and archaeoIogiml finds 

It is expressly agreed that mitling, geological or a r c ~ ~ o g i c d  rights do not 
form part of the licence granted to the Concessionaire under this Agreement 
and the Concessionaire hereby acknawledgm that it shall not have any 
mining rights or interest in the underlying minerals, fossils, antiquities, 
structures or other mrmmts or things either of particular geological or 
axehaeolagmtl interest and that such rights, interest and property an or under 
the Sire shall vest in and belong to the Aulhority or the concerned 
Gavemment Instrumentality The Concessionaire shall take all reasonable 
precautions ta prevent its workmen or any other person from removing or 
damaging such interest or property and shall inform the Aufbotity forthwith 
of the discovery thereof and comply with such instructions as the concerned 
Government Instrumentality may reasonably give for the removal of such 
property. For the avoidance of doubf it is agreed that any reasunable 
expenses i n c m d  by the Concessionaire hereunder shall be reimbursed by 
the Authority. It is also agreed that the Govement shall pracure that the 
instructions hereunder are issued by the concerned Govqment 
Insmentality within a reasonable period. 

1 Q.9 Additional land for St-Laning 
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ARTICLE I I 

UTXLITlES, ASSOCIATED ROADS AND TREES 

11.1 Existing u t i l i t i ~  and roads 

Notwithstanding anything to the contrary contained herein, the 
Concessionaire shall ensure that the respective entities owning the existing 
roads, right of way or utilities on, under or above the Site are enabled by it to 
keep such utilities in continuous satisfactory use, if necessary, by providing 
suitable temporary or permanent diversions with the authority af the 
~ntroll i f ig body of that road, right of way or utility, and the Authority shall, 
upon written request from the Concessionaire, initiate md undertake at the 
Concessionaire's cost, legal proceedings for acquisition of any right of way 
necessary for such diversion. 

11.2 Shifting of obstructing utiIities 

The Concessionaire shall, subject ts Applicable Laws and with assistance of 
the Authority, undertake shlfling of any utility including elmtric lines, wafer 
pipes and telephone cables, lo an appropriate location or alignment within or 
outside the Site if and only if such utility causes or shall cause a material 
adverse effect on the construction, opmtion or maintenance of the Project 
Highway. The cost of such sfifling shall be b m e  by the Authority ox by the 
entity owning such utility, if the Authority so directs, and in the event of any 
delay in shifting; thereof, the Concessionaire shall be excused for failure to 
perform any of its obligations hereunder if such failure is a d i c t  
consequence of delay on the of the entity'oknhg such electric Lines, 
water pipes or telephone cables, as the case may be. 

11.3 New utilities and roads 

11.3.1 The Concessionaire MI allow, subject to such conditions as the Authority 
may specify, access to, and use of the Site for laying telephone lints, water 
pipes, electric cables or other public utilities. Where such access or use 
causes any financial loss to the Concessionaire, it may q u i r e  the user of the 
Site to pay compensation or damages as per Applicable Laws. For the 
avoidance of doubt, it is agreed that use of the Site under this Clause shall 
not: in my manner relieve the Concessionaire of its obligation to maintain the 
Project Highway in accordance with this Agreement and any damage caused 
by such use shall be restored forthwith. 

11.3.2 The Authmig may1 by notice require the C o n ~ e s s i ~ n a k  to c o m t  any 
adjoining road to the Project aghway. Upon receipt of a notice hereunder, 
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facility or amenity to the Project Highway, whereupon the: connecting 
portion thereof that falls within the Site shall be constructed and maintained 
by the Concessionaire upon advance payment of the cost to be made by the 
beneficiary entity in accordance with the mamt and pen'od as determined 
by tile Mependent Engineer. For the avoidance of doubt, any connecting 
road constructed prior to the Appointed Date and falling within the Sik shall 
be maintained by the Concessionaire upon advance payment to be made by 
the beneficiary entity in accordance with the provisions of this Ciause. 

The Authority shll assist the Concessionaire in obtaining the Applicable 
Permits for felling of trees to be idenlified by the Authority for this purpose 
if and only if such bees cause a material adverse effect on the construction. 
operation or maintenance of the Project Highway, The cost of such felling 
shall be lmme by the Authoriry, and in the event of any delay in felling 
thereof fbr m m n s  beyond the control of the Cancessionaire, it shdl k 
excused for faiIure to perform any of its obligations hereunder if such failure 
is a direct consequence of delay in the felling of trees. For the avoidance of 

shall bc deemed to be 
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ARTICLE 12 

CONSTRUCTION OF THE PROJXCT HIGHWAY 

12.1 Obligations prior to commencement of construction 

Priar to camenmment of Construction Works, the Concessionaire shall: 

(a) submit b the Authority and the Independent Engineer its detailed 
design, construction methodology, quality assurance procedures, and 
the procurement, engineering and construction time schedule for 
completion of the Project in accordance with the Ploject Completion 
Schedule as set forth in Schedule-G; 

(b) appoint its representative duly authuriyd to dm1 with the Authority 
in respect of all matters under or arising out of or relating to this 
Agreement; 

(c) undertake, do and perform all such acts, deeds and things as may be 
necessary or required before commencement of construction unda 
and in accordance with this Agreement, the Applicabb Laws and 
Applicable Per&&; and 

(d) make its own arrangements for quarrying of materials needed for the 
Project Highway under and in accordance with the Applicable Laws 
and Applicable Permits. 

12.2 Maintenance during Consiruclion Period 

During the Consmtion Period, the Concessionaire shall maintain, at its 
cost, the existing Ime(s) of the Project Highway so that the traffic worthiness 
and safety thmof arr: at no time materially inferior as compared to their 
condition 7 (seven) days prior to the date of this Agreement, and shalI 
undertake the necessary repair and maintenance works for this purpose; 
provided that the Concessionaire may, nt its cost, intempt and dived the 
flow of tr&c if such interruption and divmion is necessary For the efficient 
pro- of Construction Works and conforms to Good Kndustry Practice; 
provided further hat such interruption and diversion shall be undertaken by 
the Concessionaire only with the prior written approval of the tudependtnt 
Engineer which approval shall not be ummonably withheld For the 
avoidance of doubt, it is agreed that the Concessionaire shall at alI  times be 
responsible for emuring sde operation of the Project Highway. 

12.3 Drawing 

ncessionaire shall prepar 
ess and in such sequence 
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Completion Schedule, three copies each'of all Drawings' to the 
Independent Engineer for review; 

(b) By submining the Drawings for review to the Independent Engineer, 
the Concessionaire shall be deemed to have represented that it has 
determined and verified that the design and enginering, including 
field construction criteria rcisted thereto, are in conformity with the 
Scope of nhe Project and the Specifications and Standards; 

(c) Within 15 (fifteen) days of the receipt of the Drawings, the 
Independent Engineer shall review the same and convey .its 
observations to the Concessionaire with particular reference to their 
conformity or atherwise with the Scope of the Project and the 
Specificatiom and Siandards. The Concessionaire shall not be 
bbiiged to await the observations of the Independent Engineer'on the 
Drawings submitted pursuanr hereto beyond the said 15 (fifteen) days 
period md may begin or continue Construction Works at its awn 
discretion and risk; 

Id) If the aforesaid observations of the Independent Engineer indicate 
thaz the Drawings are not in conformity with Ihe Scope of the Project: 
or the Specifications and Standards, such Drawing shall be revised 
by the Concessionaire and resubmitted to the Independent Engineer 
for review. The Independent Engineer shall give its observations, if 
my, within 7 (sewn) days of receipt of the revised Drawings; 

(e) No review andor observation of the Independent Engineer andlor its 
failure to review andlor convey its observations on any Drawings 
shall relieve the Concessionaire of its obligations and liabilities under 
this Agreement in any manner nor shall the lndependent Engineer or 
the Authority be liable for the same in any manner; 

(0 Without'prejudice to the faregoing provisions of this Clause 12.3, the 
Concessionaire shall submit to the Authority for review and 
comments, its Drawings relating to alignment of the Project 
Highway, hished road level, location and layout of the Toll Plazas 
and general arrangement drawing of major bridges, flyovers and 
grade separators, and the Authority shall have the right but not the 
obligation to undertake such review md provide its comments, if any, 
within 30 (thirty) days of the receipt of a h  Drawings. The 
provisions of this Clause 12.3 shall apply marrarfs murandis to the 
review and comments hereunder; and 

ithin 90 (ninety) days of the Projecf Completion Date, the 
oncessionaire sMl furnish to the Authority and the hdependent 
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12.4 Four-Laqing of the Project Highway 

12.4.1 On or after the Appointed Date, the Concessionaire shall undertake 
construction of Four-Laning as specified in Schedule-B and Schedule-C, and 
in conformity with the Specifications aod Standards set forth in Schedule-D. 
The 9 10th (nine hundred and tenth) day from the Appointed Date shalt be the 
scheduled date for completion of Four-Lming (the "Scheduled Faur- 
Laning Date" md the Concessionaire agrees and undertakes that Four- 
Lming shall be completed on or before the Scheduled Four-Laning Date. 

12.4.2 The Concessionaire shall construct the Project Highway in accordance with 
the Project Completion Schedule set forth in Schedule-G. In the event that 
the Concessionaire fails to achieve any Project Milestone within a period of 
90 (ninety) days from the date set forth for such Milestone in Schedule-G, 
unless such failure has occurred due to Force Majeure or far reasons solely 
attributable 30 the Aulhority, it shall pay Damages to the Authority in a sum 
calculatad at the rate of 0.1% (m point one ger cent) of the amount of 
Performance Security for delay of each day until such Milestone is achieved; 
provided that if any or all Project Milestones or the Scheduled Four-Laning 
Date are extended in accordance with the provisions of ihis Agreement, the 
dates set forth in Schedule-G shall be deemed to be modified a c d i n g l y  
and the provisions of this Agreement shall apply as if ScheduIe-G has been 
amended as above; provided further that in the event Project Campletion 
Date is achieved on or before the Scheduled FOW-Laning Date, the Damages 
paid under this Clause 12.4.2 shall h refunded by the Authority to the 
Concessionaire, but without any iatcrost thereon. For the avoidance of doubt, 
it is agreed that muvery of Damages under this Clause 12.4.2 shall be 
without prejudice to the rights of the Authority under this Agreement, 
including the right of Termination thereof. 

12.4.3 In the event that Four-Laning is not completed within 270 (two hundred and 
seventy) days from the Scheduled Four-Laning Date, unless the delay is on 
account of reasons solely attributable to the Authoxity or due ta Force 
Majeure, the Authority shall be entitled to terminate this Agreement. 

12.5 Six-Lrmnhg] of the Project Highway 

12.5.1 Deleted 

12.5.2 Deleted 

12.5.3 Deleted 

12.5.4 Deleted 
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ARTICLE 13 

MONr~OEUNG OF CONSTRUCTION 

13.1 Monthly progress reports 

During the Conshction Period, the Concessionaire shall, no later than 7 
(seven) days after the close of each month, furnish to the Authority and the 
Independent Engineer a monthly report on progress of the Construction 
Works and shall promptly give such other relevant idormation as may be 
required by the Independent Engineer. 

13.2 Inspection 

During the Construction Period, the hdependent Engineer shdI inspect the 
Project Highway at least once a month and make a report of such inspection 
(the Tlaspection Report") stating in reasonable detail the defects or 
deficiencies, if any, with particular reference to the Scope of the Project and 
Specifications and Standards. It shall send a copy ofthe Inspection Rqort to 
h Authority and the Concessiomk within 7 (seven) days of such 
inspection and upon receipt ththweof, the Concessionaire shall rectify and 
remedy the defects or deficiencies, if any, stated in the Inspection Repart. 
Such inspection or submission of Inspection Report by the Independent 
Engineer shall not relieve or absolve the Concessionaire of its obligations 
and liabilities hereunder in any manner whatswver. 

133  Tests 

13.3.1 For determining that the Construction Works conform to the Specifications 
and Standards, t h e  Independent Engineer shall require the Concessionaire to 
carry out or cause to be carrid out tests, at such time and frequency and in 
such manner as may be specified by the Independent Engineer fiom time to 
time, in accordance with Good Industry Practice for quality assurance. TIE 
size of sample for such tests shall, t~ thc extent pmibIc, not exceed 1DPh 
(tea per cent) of the quantity and/or number d tests prescribed by IRC 
and/or MORTEI far the comhuction wo,rks u n d d e n  by the Authorib 
through their contractors. The Concessionaire shall, with due diligence, carry 
out or cause to be carried out all the tests in accordance with the instcuctions 
of the Independent Engineer and furnish the results thereof to the 
Independent Engineer. One half of the casts incurred on such tests, and to the 
extent certified by the Independent Engineer as reasonable, shall he 
reimbursed by the Authority to the Concessionaire. For the avoidance of 

the costs to be incurred on my Test which is undertaken for 
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that such remedial measures have brought the Construction Works into 
compliance with the Specifications and Standards, and the procedure set 
forth in this Clawe 13.3 shall be repeated until such Construction Works 
canform to the Specifications and Standards. For tile avoidance of doubt, it is 
agreed that tests pursuant to this CInuse 13.3 shall be undertaken in addition 
to and independent of the tests that shaIl be carried out by the Concessionaire 
far its own quality assurance in accordance with Good lndustxy k t i c e .  It is 
also agreed that a copy of the results of such tests shall be sent by the 
Goneessibnaire to the Independent Engineer forthwith. 

13.4 Delays during conskvction 

Without prejudice to the provisions of Clause 12.4.2, if the Concessionaire 
does not achieve my of the Project Milestones or zhe lndepcndent Engineer 
shall have rmomMy determind that the rate of progress o f  Constmction 
Works is such that Fow-Laning is not likely to be achieved by the Scheduled 
Four-Laning Date, it shall notify the Concessionaire to this effect, and the 
Concessionaire shall, within 15 (fifteen) days of such notice, by a 
o~mmunjcation inform the Independent Engineer in reasonable detail about 
the steps it proposes to take to expedite progms and .the period within which 
it shall achieve the Project Camphtion Date. 

13.5 Suspension of unsafe Conshudian Works 

13.5.1 U p n  recommendation of the Independent Engineer to this effect, the 
Authoriv may by notice require the Concessionaire to suspend forthwith the 
whole or any part of the Construction Works if, in the reasonable opinion of 
the Authority, such work threatens the safety of ihe Users and pedestrians. 

13.5.2 The Concessionaire shall, pursuant to the notice under Clause 13.5.1, 
suspend the Construction Works or any part thereof far such time and in 
such manner as may be specified by the Authority and thereupon carry out 
remedial meltsure$ to ~ecure the safety of suspended works and the Users. 
The Concessionaire may by notice require the Mependent Engineer to 
inspect such remedial measures forthwith and make a q a r t  to the Authority 
recommending whether or not the suspension bereunder may be revoked 
Upon receiving the recommendations of the Independent Engineer, the 
Authority sbalE either revoh such suspension or instruct the Concessionaire 
to carry out such other and Mher remedial measure as may be necessary in 
the reasonable opinion of the Authority, md the procedure set forth in this 
Clause 13.5 shall be repeated until the suspension hereunder is revo k d .  

13.5.3 Subject to the provisions of Clause 34.7, all reasonable costs incurred for 
maintaining and pmtecting the Construction Warks or part thereof during the 

ion of Comtructian Works is fo 
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the dates set forth in the Project Completion Schedule to which the 
Concessionaire is rmarrably entitled, and shall notify the Authority 
accordingly whereupon the Authority shall extend such Project Completion 
Schedule dates in accordance with the recommendations aF the Independent 
Engineer. In the event that the Scheduled Four-Laning Date is extended 
pursuant hereto, the Concession Period shalt be deemed to be extended by a 
period equal in length to the period of extension of the Scheduled Four- 
h n h g  Date, 

13.6 Video recording 

During the Construction Period, the Conmsionaire shall provide to the 
Authority far every calendar quarter, a video recording, which will be 
compiled into a 3 (thr~e>hour compact disc or digital vidw disc, as the case 
may be, covering the status and progress .of Coastnrction Works in that 
quarter. The first such video 
wishin 7 (seven] days of the A 
(fifteen) days after the close o 
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ARTICLE 14 

14.1 Tests 

14.1.1 At least 30 (thirty) days prior to the Iikely completion of the Project 
Highway, the Concessionaire shall notify the Independent Engineer of its 
intent to subject the Pmject Highway to Tests. The date and time of each of 
the Tests shall be determined by the Independent Enginser in consuttation 
with the Concessionaire, and notified to the Authority who may designate its 
representative to witness the Tests. The Concessionaire shall provide such 
assistance as the Independent Engineer may reasonably require for 
conducting the Tests. In the cwnt of the Concessionaire and the Independent 
Engineer failing to mutually agree on the dates for conducting the Tests, the 
Concesionaire shall fix the dates by not Iess than 10 (ten) days aotice lo the 
Independent Engineer. 

14.1.2 AU Tests shall be conducted in accordance with Schedule-I. The hdependenl 
Engineer sMl obserue, monitor and review the results of the T e e  to 
determine compliance of the Project Highway with Specifications and 
Standards and if it is reasonably anticipated or determined by the 
Independent Engineer during the course of any Test that the prfbrmance of 
the Project Highway or any part thereof does not meet the Specifications and 
Smdards, it shall have the right to suspend w delay such Test and require 
the Concessionaire to remedy and rectify the defects or deficiencies. Upon 
completion of each Test, the Independent Engineer shall provide to the 
Concessionaire and the Authotity copiw of all Test data including detailed 
Twt results. For the avoidance of doubt, it is expressly agreed that the 
m e n d e n t  Engineer may require the Concessionaire to carry out or cause 
to be carried out additional Tests, in accordance with Good Industry Practice, 
fafor determining the compliance of the Project Highway with Specifications 
and Standards. 

14.2 Completion Certificate 

Upon completion o f  Construction Works ~d the Independent Engineer 
determining the Tests to be successM, it shall forthwith issue ta he 
Concessionaire and the Authority a certificate substantially in the form set 
forth in Schedule-J (tho "Completim CerHficate")). 



that the Independent Engineer shall nut withhold the Provisional Certificate 
for reason of any work remaining incomplete if the delay in completion 
themf is attributable to the Authority. 

14.3.2 The Parties hereto expressly agree that a Provisional Certificate under this 
Clause 14.3 may, upon request of the Concessionaire to this effect, be issued 
for aptrating part o f  the Pmjcct Highway, if at least 75% (seventy five per 
cent) of the total length of the Project Highway has been completed. Upon 
issue of such Provisional Certificate, the provisions of Article IS shall apply 
to such completed part. 

14.4 Completion of Punch List items 

14.4.1 A1 items in the Punch List shall be completed by the Concessionaire within 
90 (ninety) days of h e  date of issue of the movisional Certificate and for any 
delay hereafter, other than far reasons solely attributable to the Authariry or 
due to Force Majeure, the Authority shall be entitled to recover Damages 
from the Concessionaire to be calculated and paid for each day of delay until 
all items are completed, at the lower of (a) 0. I% (zero pint  one per cent) of 
the Performance Security, and @) 0.2% (zero point two per cent) of the cost 
of completing such items as estimated by the Independent Enginser. Subject 
to payment of such Damages, the Concessionaire shall be entitied to a further 
period not e x c e d i  120 {one hundred and twenty) days far completion of 
the Punch List items. For the avoidance of doubt, it is a p e d  that if 
completion of any item is delayed for reasons solely attributable to tht: 
Authority or due to Force Majeure, the completion date thereof shall be 
determined by the Iftdependent Engineer in accordance with Good Industry 
Practice, and such completion date shall be deemed to be the date of issue of 
the Provisional C d c a t e  for the purposes of Damages, if my, payabIe for 
such item under this Clause 14.4.1. 

14.4.2 Upon cornpietion of all Punc11 List items, the Independent Engineer shall 
issue the Completion Certificate. Failure of the Concessionaire do completc 
dl the Punch List items within the time set forth in Clause 14.4.1 for any 
m a n ,  ather than conditions constituting Farce Majeure or for r m  
mIdy attributable to the Authority, shall entitle th Authority to terminate 
this Agreement. 

14.5 Withholding of Pmvisional Certificate 

14.5.1 If the Independent Engineer determines that the Project Highway or any part 
thereof does not conform to the provisions of this Agreement and carmot be 

p n  m i p t  of su 
conducting its own 



rectify such defects or deficiencies and thereupon Tests shall be undertaken 
in acordmcc with this Article 14. Such procedure shall be repeated as 
necessary urrtil the defects or deficiencies are rectified. 

14.5.2 Notwithstanding anything to the contrary contained in Clause 14.5.1, the 
Authority may, at any time after receiving a report from the Independent 
Engineer under that Clause, direct the Indepmdent Engineer to issue a 
RovisionaI Certificate under Clause 14.3, and such d i i o n  shall be 
complied forthwith, 

14.6 Rescheduling of Tests 

If the Independent Engineer certifies to the Authority and the Cancessionire 
that if is unable to issue the Completion Certificate or Provisional Certificate, 
as the case may be, because of events or circumstances an account of which 
the Tests cadd not be held or Rad to be oncessianaire shall 
be entitled to re-schedule the Tests an 
practicable. 
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ARTICLE 1 5 

ENTRY INTO COMMERCIAL SERVICE 

15.1 Commercial Operation Date (COD) 

Four-Laning shall be deemed to be complete when the Completion 
Certificate or the Provisional Certificate, as the case may be, is issued under 
the provisions of Article 14, and accordingly the commercial operation dale 
of dle Project shall be the date on which such Completion Certificate or the 
Provisional Certificate is issued (he "COD"). The Project Highway shall 
enter into commercial service on COD whereupon the Concessionaire shall 
be entitled to demand and collect Fee in accordance with the provisions of 
Article 27. 

1 5 2  Damages for delay 

Subject to the pravisiom of CIause 12.4, if  COD does not dccur prior to the 
91 st (ninety first) day after the Scheduled Four-hning Date, unless the delay 
is on account of reasons solely attributable to toe Authority or due to Force 
Majewe, the Concessionaire shall pay Damages to the Authority in a sum 

of 0.1% ( of the amount of 
for delay o 
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CHANGE OF SCOPE 

14.1 Change of Scope 

16.1.1 The Authority may, notwithstding anything to the contrary contained in 
this Agreement, require the provision of additional works and services which 
are not included in the Swpe of the Project as contemplated by this 
Agreement Ithe "Change of Scope"). Any such Change of Scope shall bE 
made in accordance with the provisions of this Articse 16 and the costs 
thereof shall be expended by Ihe Concessionaire and reimbursed to it by the 
Authority in acwrdance with Clause 16.3. 

16.12 If the Concessionaire determines at any time that a Change of Scope is 
necessary for providing safer and improved services ta the Users, it shall by 
notice in require the Authority to consider such Change of Swpe. 
The Authority shll, within 15 (fifteen) days of receipt of such notice, either 
accept such Change of Scope with modifications, if any, and initiate 
proceedings therefor in accordance with this Article 16 or inform the 
Concessionaire in writing of its reasons for not accepting such Change of 
Scope. 

16.1.3 Any works or services which are provided under and in accerdance with this 
M c I e  16 shall form part of  the Project Highway and tho provisions of this 
Agreement shall apply muidis mutadis to such works or services. 

16.2 PI-ocedure for Change of Scope 

16.2.1 In the event of the Authority determining that a Change of Scope is 
necessary, it shall issue to the Concessionaire a notice specifying in 
reasonable detail the works and servi'ces contemplated thereunder (rhe 
"Change of Scope Notice"). 

16.2.2 Upon receipt of a Change of Scope Notice, the Concessionaire s.hall, with 
due diligence, provide to the Auihority such idormation as is necessary, 
together with preliminary Documentation in support of: 

{a) the impact, if my, which the Change of Scope is likely to have on the 
Project Completion Schedule if the works or services are required to 
be carried out during the Construction Perrod; and 

(b) the options for implementing the proposed Change of Scope and the 

mirrmldiscount on such 
Concessionaire in provi 



by the Authwity lo 'the extent such cost is certified by the 
Independent Engineer as reasonable. 

16.2.3 Upon receipt of information set forth in Clause 16.2.2, if the Authority 
decides to proceed with the Change of Scope, it shall convey its preferred 
option to the Concessionaire, and the Parties shali, with assistance of the 
Independent Engineer, thereupon make good faith efforts to agree upon the 
time and costs for implementation hereof. Upan reaching an agreement, the 
Authority shall issue an otder (the "Change of Scope Order") requiring the 
Concessionaire to proceed with the performance thereof. In the event that the 
Parties are unable to 8gree, the Authority may, by issuing a Change of Scope 
Order, require the Concessionaire to proced with the performance thereof 
pending resolution of the Dispute, or carry out the works in accordance with 
Clause. 16.5. 

16.2.4 The provisions of this Agreement, insofar as they relate to Canstruction 
Works and Tests, shall apply murutis mufuM'i5 to thc works undertaken by 
the Concessionaire under this Article 16. 

163 Payment for Change of Scope 

16.3.1 Within 7 {seven) days of issuing a Change of S c o ~  Order, 'the Authority 
shall make an advance payment to the Concessionaire in a sum equal to 20% 
(twenty per cent) of the cast of Change of Scope as agreed hereunder, and in 
the event of a Dispute, 20% (twenty per cent) of the cost assessed by the 
independent Engineer. 7he Concessionaire shalt, after cammencement of 
work, present to the Authority bills for payment in re-t of the works in 
pmgress ox completd works, as the eare may be, supported by such 
Documentation as is reasonably &cient for the Authority to determine the 
accuracy thereof. Within 30 (thirty) days of receipt of such bills, t l ~ e  
Authority shall disburse to the Concessionaire such amounts as are certified 
by the independent Engineer as reasonable and after mkbg a, proportionate 
deduction for the advance payment made hereunder, and in the event of any 
Dispute, final adjustments thereto shall be made under and in accordance 
with the Dispute ResoIution F'rocsdure, 

16.3.2 Notwithstanding anything to the cuntmy contained in Clause 16.3.1, all 
costs arising out of any Change of Scope Order issued during the 
Construction Period shall be borne by the Cofimsionaire, subject to an 
aggregate ceiling of 0.25% (m paint two five per cent) of the Total Project 
Cost. Any casts in excess of the ceiling shall be reimbursed by the Authority 
in accordance with Clause 16.3.1. In the event that the total cost arising out 

ge of Scope Orders (if any) issued prior to the Project Completion 
less than 0.25% (zero point two five per cent) of h e  Total Project 

-Fund-within a period of i 
t Completion Date. For the 

said 025% (zero point two five 
e extent bcrne by the Concessi 

ctuaZ capital cost of the Pmject. 



16,4 Restrictions on certain warks 

16.4.1 Notwilhstanding anything to the contrary contained in this Article 16, but . 
subject to the provisions of Clause 1 6.4.2, the Authority shall not require the 
Concessionaire to undertake any works or services if such works or services 
are likely to delay completion of Four-Laning; provided that in the event that 
the Authority considers such works or services to be essentiaI, it may issue a 
Change of Scope Order, subject to the condition that the works forming part 
af or affected by such Order shall not be reckoned for purposes of 
determining completion of Four-Laning and issuing the Pmvisional 
Certificate. 

16.4.2 Notwitkqtanding anything to the contrary contained in this Article 16, the 
Concessionaire shall be entitled to nullify my Change of Scope Order if it 
causes the cumulative costs relating to a11 the Change of Scope Orders to 
exceed 5% (five per cent) of the Total Project Cost in any continuous periad 
of 3 (three) years immediately preceding the date of such Change of Swpe 
Order or if such cumulative costs exceed 20% (twenty per cent) of the Total 
Project Cost at any time during the Concession Period. 

16.5 Power of the Authority to undertake works 

165.1 Notwithstanding anything to the contrary contained in Clauses 16.1.1, 162 
and 16.3, the Authority may, aRer giving notice to the Concessionaire and 
considering its reply thereto, award any works or services, cantemplated 
under Clause 16.1.1, to any person on the basis of open competitive bidding; 
provided that the Concessionaire shall have the option of matching the fust 
ranked bid iq terms of the selection criteria, subject to payment of 2% (two 
per cent) of the bid amount to the ~uthority', and fiereupon securing the 
award of such works or services. For the avoidance of doubt, it is agreed that 

'the Concessionaire shall be entitled to exercise such option only if it has 
participated in the bidding process and its bid does not exceed the fust 
ranked bid by more than 10% (ten percent) thereof. It is also agreed that the 
Concessionaire shall provide access, mi- md cooperation to the person 
who undertakes tbe works or services heremder. 

16.5.2 The works undertaken in accordance with this Clause 16.5 shall d o r m  to 
the Specifications and Standards and shall be camid out in a manner that 
minimisks the disruption in opesation of the Project Highway. The provisions 
of th~s Agreement, insofar as they relate to Canstruction Works and Tests, 
shall apply mutatis mirutandis to the works carrjed out under lhis Clause 16.5. 

16.6 Reduction in Scope of the Project 

ssionaire shall have 

. 



payment to the A~thority, the obligations of the Concessionaire in respe~t af 
such works shall be deemed to have been fulfilled. For the 'avoidance of 
doubt, it is agreed that in the event such reduction in Scope of the Project 
causes or wiIl c a w  a reduct ion in net after-tax return of the Concessionaire, 
the Parties Wl meet, as soon as reasonably practical, md agree on a full or 
partial waiver of the aforesaid payment of 80% (eighty per cent) so as to 
place the Cormcessionajre in the same financial position as it would have 
enjoyd bad there been no reduction in Scope of the Project. It is further 
agreed that the Iiability of the Authority under this Clause 16.6 shall not 
extend beyond waiver of the aforesaid 30% (eighty per cent). It is dso 
agreed that in the event of a dispute, the Dispute Resolution Procedure shall 
W~Y. 

16.6.2 For determining the obligatio under this Clause 16.6, 
the provisions of Clauses 16 pply mutatis mutandis, 
and upon issue of Change thority hereunder, the 
Concessionaire shall pay fort erein. 
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ARTICLE 17 

OPERATION AND MAINTENANCE 

17.1 O&M obligatious of the Concessionaire 

17.1.1 During the Operation Period, the Concessionaire shall operate and maintain 
the Project Highway in accordance with this Agreement either by itself, or 
through the O&M Contractor and if required, modify, repair w otherwise 
make improvements to the Project Highway to comply with the provisions of 
this Agreement, Applicable Laws and Applicable Permits, and conform to 
Specifications and Standards and Goad Industry Practice. Tke obligations of 
the Concessionaire hereunder sMl include: 

(a) permitting safe, smooth and uninterrupted flow of trafi~c on the 
Project Highway during normal operating conditions; 

fi) collecting and appropriating the Fee; 

(c) minimising disruption to &LC in the event of accidents or other 
incidents affecting the safety and use of the Project Highway by 
providing a rapid and effective response and maintaining liaison with 
emergency services of the State; 

d carrying out periodic preventive maintenance of the Project Highway; 

(e) undertiking routine maintenance including prompt repairs of 
potholes, cracks, joints, drains, embankments, structures, pavement 
markings, lighting, mad signs and otber traffic mntro.1 devices; 

(f) undertaking major maintenantre such as resurfacing of pavements, 
repairs to stmtwes, and repairs and refurbishment of tolling system 
and other equipment; 

(g) preventing, with the assistance of concerned law enforcement 
agencies, any unautharisd use of the Project Highway; 

) preventing, with the assistance of the concerned law enforcement 
agencies, any e n c r o a ~ n t s  on the Project Highway; 

( i  protection of the environment and provision of equipment and 
materials therefore; 

(j) operation and maintenance of dl communication, control and 
administrative systems necessary far the eficient operation of the 

complying with Safety Requirem 



17.1.2 The Cmcessionaire shall remove promptly from the Praject Highway all 
surplus construction machinery and materials, waste materials (including 
hazardous materials and waste water), rubbish and other debris (including, 
without limitation, accident debris) and keep the Project Highway in a clean, 
tidy and orderly wnditian, and in confomity with the Applicable Laws, 
Applicable Permits and G d  hdushy Practice. For the avoidance of doubt, 
it is agreed that the debris and material excavated shdl be carried to and 
deposited at a place decided by Independent Engineer or NHAI. 

17.1.3 The Concessionaire shall maintain, in conformity with G o d  Industry 
Practice, all stretches of approach roads, over-passes, under- pass^ or other 
structures situaled on the Site but no1 forming pa l  of the carriageway. 

The Concessionaire shall procure  hat at all times during the Operation 
Period, the Project Highway conforms to the maintenance requirements set 
forth in SchduleK (the '%hinknance Requirements"). 

17.3 Maintenance Manual 

1 7.3. I No later than 180 (one hundred and eighty) days prior to the Scheduled Four- 
Lamg Date, the Concessionaire s W ,  in consultation with the Independent 
Engineer, evolve a repair and maintenance manual (he "Maintenance 
Manual" for the regular and preventive maintenance of the Project 
Highway in conformity with the Specifications and Standards, Maintenance 
Requirements, Safety Requirements and Good Industry Practice, and sMl 
provide 5 (five) copies thereof to the Authority and 2 (two) copies to the 
Indepdent Engineer. The Maintenance Manual shall be revised and 
updated once every 3 (three) years and the provisions of this Clause 17.3 
sMl apply, mutatis mutandis, to such revision. 

7.3.2 Without prejudice to the pmvision d Clause 17.3.1, ihe Maintenance 
Manual shall, in paaicuIar, include provjsians for maintenance of Project 
Assets and shall provide for life cycle maintenance, routine maintenance and 
reactive maintenme which r n q  be reasonably necessary for maintenance 
and Pepair of the Project Assets, including replacement thereof, such that 
their overall condition canfarms to Gaod Xndustty Practice. 

17.4 Maintenance Programme 

17.4.1 On or &fore CUD and no bter than 45 (forty five) days priar to the 

I 
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(b) arrangements and procedures for carrying out urgent repairs; 

(c) criteria to be adopted for deciding rnaihtenance needs; 

(d) intervals and pracedures for carrying out inspection d a l l  elements of 
the Project Highway; 

[ e  intervals at which the Concessionaire shall carry out peridic 
maintenance; 

( f )  m g e m e n t s  and procedures far carrying out safety related 
measures; and 

(g) intervals for major maintenance works and the scope thereof. 

' 17.4.2 Within 15 (fifteen) days of receipt of the Maintenance Programme, the 
Independeht Engineer shall review the same and convey its comments to h e  
Concessionaire with particular reference to its conformity .with the 
Maintenance Requiremen@, Maintenance Manual and Safety Requirements. 

17.4.3 The Concessionaire may modify the Maintenance Programme as may be 
reasonable in the circumstances, and the p&e spscified in Clauses 
t 7.4.1 and 17.4.2 shall apply mutaris mutadis to such modifications. 

17.5 Safely, veMcle breakdowns and accidents 

17.5.1 TRt Cmmssionaire shall ensure safe conditions for the Users, and-in the 
event of unsafe conditions. lane clasures, diversions, vehicle breakdowns and 
accidents, it shall. foilow the relevant operatkg procedures kluding tbe 
setting up of temporary traffic cones and lights, and removal of obstruction 
and debris without delay. Such procedures shall conform to the provisions of  
this Agreement, Applicable Laws, Applicable Permits and Good Industry 
Practice. 

17.5.2 The Concessionaire's responsibility for rescue aperations 011 the Project 
Highway shall be limited to an initial response to any particular incident until 
such time that the competent authority takes charge and shall include p m p t  
removal of vehicles or debris or any other obstntction, which may endanger 
or interrupt the smaath flow of traffic. For this purpose, it shall maintain and 
operate a round-the-clock vehicle rescue post with one mobile crane having 
the capacity to lift a truck with a Gross Vehicle Weight of 30,600 (thirty 
thousand) kilograms; provided that on and after the Scheduled Six-Laning 
Date, the Concessionaire sM1 maintain mid operate two such vehicle rescue 
posts, with one crane each, and such posts shall be located at each of the Toll 

&i50miri.niisiioning due to Emergency 
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entitled to de~~mmiss ion  and close the whole or any part of the Project 
Highway to h f f i c  for so long as such Emergency and the cbnsequences 
thereof warrant; provided that such decommissioning and particulars thereof 
shall be notified by the Concessbnaire to the Authority wilhout any delay, 
and the Concessionaire shalI diligently carry out and abide by any reasonable 
directions that the Authority may give for dealing with such Emergency. 

17.6.2 The Concessionaire shall re-commi~qion the Project Highway or the affected 
part thereof as quickly as practicable after the circumstances leading to its 
decommissioning and closure have ceased to exist or have so abated as to 
enable the Concessionaire to re-commission the Project Highway and shall 
notify the Authority of the same without any delay. 

17.6.3 Any decommissioning or closure of any parf of the Project Highway and the 
re-commissioning thereof shall, as soon as practicable, be brought to the 
notice of affected persons by means of public announcementslnotice. 

17.7 Lane closure 

17.7.1 The Concessionaire shall not clase any lane of  the Project Highway for 
undertaking maintenance or repair works except with the prior written 
approval of the Independent Engineer. Such approvaI shall be sought by the 
Concessionaire through a written request to be made to he: Independent 
Engineer, and a copy thereof furnished to the Authority. at least 7 (seven) 
days before the proposed closure of such lane and shall be amrnpanied by 
particulars thereof. Within 3 (three) days of receiving such request, the 
Independent Engineer shall grant permission with such modifications BS it 
may deem necessary and a copy of such permission shall be sent to the 
Authority. 

17.7.2 The provisions of Clause 17.7.1 shall not apply to de-commissioning under 
Clause 17.6.1 or to closure of any lane fm a period not exceeding 2 (two) 
hours in a day at any time of the day and 6 [six) hours in a day at a time 
specified by the hdepeadent Engineer as off-peak hours when the flow of 
traffic is comparative! y lower. 

17.7.3 Upon receiving the prmission pursuant to Clause 17.7.1, the Concessionaire 
shall be entitled to close the designated lane for the perid specifid therein, 
and in the event of any delay in re-apeuing such lane, the Concessionaire 
&dl pay Damages to the Authority calculated at the rate of 0.1 % (zero point 
om: per cent) of the Average Daily Fee for every stretch of 250 [two hundred 
and fifty) metres, or piat thereof, for each day of delay until the lane has 
been re-omned for M 1 c .  

deficiency set forth in the Mainten 
specified therein, it shall be deemed 
the Authority shdl lx entitled to r m v  



point five per cent} of Average Daily Fee, and (%I 0&1% (zero point one per 
cent) of the cost of such repair or rectification as estimated by the 
Independent Engineer. 

Notwithstanding anything contained in this Agreement, should the actual 
traiXc exceed the design capacity, during any yew or part thereuf and the 
Concessionaire fails to repair or rectify my defect or deficiency set forth in 
ihe Maintenance Requirements within the period specified therein, it shall be 
deemed to be in breach of this Agreement and the\ Authority shall be 
entitled, from such date, to mover Damages, to be calculated and paid for 
each day of delay until the breach is cured, at the higher of (a] 5% (five per 
mt) of Average Daily Fee, and (b) 1% (one per cent) of the cost of such 
repair or rectification rms estimated by the Independent Engineer, for the 
balance period of the concessf on. 

Recovery of such Damages shall lx withut prejudice to the rim af the 
Authority under this Agreement, including the right oETermination hreof .  

17.82 The Damages set forth in Clause 17.8.1 may be assessed and specified 
forthwith by the Independent Engineer; provided that the Authariw may, in 
its discretion, demand a smaller sum as Damages, if in its opinion, the breach 
has been cured prompt1 y and the Concessionaire i s  otherwise in compliance 
with its obligations hereunder. Tke Concessionaire shall pay such Damages 
forthwith and in the event tbat it contests such Damages, the Dispute 
Resolution Procedure shall apply. 

17.9 ~ut iar iQ's right to take remedial measures 

17.9.1 h the event the Concessionaire does not maintain andlor repair the Project 
Highway or any part thereuf in conformity with Ihe Maintenance 
Requirements, the Maintenance Manual or the Maintenance Programme, as 
the case may be, and fails to commence remedial works within E 5 (fifteen) 
days of receipt of the 0&M Inspection Report or a notice in this behalf f h m  
the Authority or the Independent Engineer, as the case m y  be, the Authority 
shall, without prejudice to its rights under this Agseement h ~ l ~ d i n g  
Termination thereof, be entitied to undertake such remedial measures at the 

. risk and cost of the Concessionaire, and to recover its cast from the 
Concessionaire. In addition to recovery of he aforesaid cost, a mlm equal to 
20% (twenty per writ} of such cost shall be paid by the Concessionaire to the 
Authority as Damages. For the avoidance of doubt, the right of the Authority 
under this Clause I7.9.E shall be without prejudice to its rights and remedies 
provided under Clause 17.8. 

17.9.1 directIy from t such costs and 
were O&M Expenses, 



17.10 Overriding powers of the Authority 

17.10.1 If in the reasonable opinion of the Authority, the Concessionaire is in 
material breach of its obligations under this Agreement and, in particular, the 
Maintenance Requirements, and such breach i s  causing or likely to cause 
tnaterial hardship or danger to the Users, the Authority may, without 
prejudice to any of its rights under this Agreement including Termination 
thereof, by notice require the Concessionaire to take re~sonable measures 
immediately far rectifying or removing such hardship or danger, as the case 
may be. 

E 7.1 0.2 In the event that the Conces~ionaire, u p n  notice under CIause 17.10.1, fails 
to rectify or remove any hardship or danger within a reasonable period. the 
Authority may exercist overriding powers under this Clause 1 7.10.2 and take 
over the performance of any or all the obligations of the Concessionaire to 
the extent deemed necessary by it for rectifying ox removing such hardship 
or danger, provided that the exercise of such overriding powers by the 
Authority shall be of no greater scope and of no longer duration than is 
reasonably required hereunder; provided further that any costs and expenses 
incurred by the Authority in discharge of its obligations hereunder shall be 
deemed to be O&M Expenses, and the Aulhority shall k entitled ta recover 
them horn the Concessionaire in accordance with the provisions of Clause 
17.9 along with the Damages specified therein. 

17.103 In the event of n national emergency, civil comtnotion or any other act 
specified in Clause 34.3, the Authority may take over ihe performance of any 
or alI the obligations of the Concessionaire to the extent deemed necessary 
by it or as directed by the Government, and exercise such control over the 
Project Highway or give such directions to the Concessionaire as may be 
deemed necessary; provided that the exercise of such overriding powers by 
the Authority shall be of no greater scope and of no longer duration than is 
reasonably required in the circumstances which caused the exercise af such 
overriding power by the Authority. For the avoidance of doubt, it is agreed 
that the consequences of such action shall be dealt in accordance with tbe 
pmvisians of Article 34. It i s  also agreed that the Concessionaire shdl 
comply with such instructions as the Authority may issue in pursuance of the 
provisions of this CIause 17.10, anrl shall provide assistance and cooperation 
ro the Authority, on a best effort basis, for performance of its obligations 
hereunder. 

17.11 Restoration of loss or damage to Project Higbway 

Save and except as otherwise expressly provided in this Agreement, in the 
event that the Project Nighway or any part thereof suffers any bss or damage 

the Concession Periu whatsoever, the 

withsothatthepmj 



17.12 Modifications to the Project Highway 

The Concessionaire shall not carry out any material rnodifieatiom to the 
h j e c t  Highway save and except where such modifications are necessary for 
the Project Highway to operate in conformity with the Specifications and 
Standards, Maintenance Requirements, Good Industry Practice and 
Applicable Laws; provided that the Concessionaire shall notify the 
Independent Engineer of the proposed modifications along with particulars 
thereof at least 15 (fifteen) days before commencing work on such 
modifications and shall reasonably consider any suggestions that the 
Independent Engineer may make within 15 (fifteen) days of receiving the 
Concessionaire's proposal. For the avoidance of doubt, all modifications 
made hereunder shall comply with the Specifications and Standards, 
Applicable Laws md the provisions of this Agreement 

17.U Excuse from perfomante of obligations 

The Concclssionaire shall not be considered in breach of its obligations under 
this Agreement if any par6 of the Project Highway is not avaf lab le to t d 3 c  
on account of any of the following for the duration thereof: 

(a) an tvcnt of Force Majeure; 

(b) measures taken to emure the safe use of the Project Iiighway except when 
unsafe conditions occurred because of failure of the Concessionaire to 
perfom its obligations under this Agreement; or 

(c) compliance with a request from the Authority or the directions of any 
Government Instrumentality, the effect of which i s  to close all or my part of 
the Project Highway. 

Notwithstanding the above, the Cuncessionake shdl keep all d e c t e d  
parts of the Project Highway open to traffic provided they can be operated 
safely. 

17.14 Barriers and diversions 

The Authority shall procure that during the Operation Period, no barriers are 
erected, or placed by any Government Instrumentaliv on the Project 
Ifighway except for reasons of Emergency, national security, law and order 
or collection af inter-state taxes. The Authority shall also make best 
endeavours to procure that no Oovetnment Instrusnentality shall undertake or 
cause to h undertaken, except for reasons of Emergency, national security 
or law and order, any diversions of traffic from, or closing down of approach 

ing, display or hoarding at any pl 



display or hoarding shall be visjble to the Users while driving an such 
Highway; provided that this restriction shatl not apply to the To11 Plazas, rest 
areas, bus shelters and telephone booths located on the Project Highmy if  
the advertising thereon does not, in the opinion of the Authority, distract the 
Users or violates extant guidelines of MoSRTH. All advertising on the 
Project Highway shall also conform to Good Industry Practice. For the 
avoidance of doubt, it is agreed hat the sights of the Concessionaire 
hereunder shall be subject to Applicable Laws, as in force and effect from 
time to time, and no compensation shall 
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ARTICLE 18 

SAFETY REQUIREMENTS 

18.1 Safety Req drements 

18.1.1 The Concessionaire shdl comply with the pmvisions of this Agreement, 
Applicable Laws and Applicable Permits and conform to Good lndustry 
Practice for securing the safety of the Users. In particular, the Concessionaire 
shall develop, implement and administer a surveillance and safety 
programme for providing a safe environment on or about the Project 
Highway, and shall comply with the safety requirements set forth in 
Schedule-L (the "Ssfe'ety Reqnirements"). 

18.1.2 The Authority shall appoint an experienced and qualified firm or 
organisation (the "Safety Consultant") for &ng wt safety audit of the 
Project Highway in accordance with the Safety Requirements, and shall take 
dl othw actions necessary for securing compliance with the Safety 
Requirements. 

18.2 Expenditure on Safety Requirements 

All costs and expenses arising oui of or relating to Safety Requirements shall 
be borne by the ~on~essionaire to the extent such costs and cxpenses f m  
part of the works and services included in tlae Scope of the Project, and 
works and services, if any, not forming part of the Scope of the Project &ail 
be undettaken in accardance with the provisions of MicIe 16. Costs and 
expenses on works and services not covered hitherto before and arising out 
of Safety Requirements shall, subject to the provisions of Clause 16.3.2, be 
borne from out of a dedicated safety Fund (the "Safe@ Fund" to be funded, 
owned and operated by the Authority or a 
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ARTICLE 19 

MONTTORZNG OF OPERATION AND MAINTENANCE 

19.1 Monthly status reports 

During Operatian Period, the Concessionaire shali, no later than 7 [seven) 
days after the close of each month, furnish to the Authority and the 
Independent Engineer a monthly report stating in reasonable detail the 
conditian of lhe Project I-Iighway including its compliance or otherwise with 
the Maintenance Requirements, Maintmance Manual, Maintenance 
Programme and Safety Requirements, and shall promptly give sucli other 
relevant informatian as may be required by the Independent Engineer, In 
particular, such report shaIl separately identify and state in reasonable detail 
the defects and deficiencies that require rectification. 

The Independent Engineer shall. inspect the Project Highway at least once a 
monlh It shall make a report of such inspection (the "O&M Inspection 
Report") stating in reasonable detail the defects or d&ciencies, if any, with 
particular reference to the Maintenance Requirements, Maintenance Manual, 
the Maintenance Programme and Safety Requirements, and send a copy 
thereof to the Authority and the Concessionaire within 7 [seven) days of such 
inspectim. 

193 Tests 

For determining that the Project Highway canforms to the Maintenance 
Requirements, the Independent Engineer sMl require the Concessionaire to 
carry out, or cause to be &ed out, tests specified by it in accordance with 
Good Industry Practice. The Concessionaire shall, with due diligence, carry 
out or cause ta be carried out all such tests in accordance with the 
instructions of the Endependent Engineer and furnish the results of such tests 
forthwith to the Independent Engineer. Om hatf of the costs incurred on such 
tests, and to the extent certified by the Indepndmt Engineer as reasonable, 
shaIl be reimbursed by the Authority to the Concessionaire. 

19.4 Remedbl measures 

19.4.1 The Concessiomire shrtll repair or rectify the defects or deficiencies, if any, 
set firth in the O&M laspection &port or in the test results referred to in 

and the Autl~ority within 15 

Concessianaire s 
week until such 



19.4.2 The Independent Engineer shall require the Concessionaire to carry out or 
cause to be carried out tests, ar its own cost, to determine that such remedial 
measws have brought the Project Highway into compliance with the 
Maintemce Requirements and the procedure set forth in this Clause 19.4 
shall be repeated until the Project Highway mrlforms to ihe Maintenance 
Requirements. In the event &at remedial measures are not completed by the 
Concessionaire in confwmity with the provisions of this Agreement, rhe 
Authority shall be entitled to recover Damages from the Concessionaire 
d e r  and in accordance with the provisions of Clause 17.8. 

During the Operation Period, the Concessionaire shall furnish to the 
Authority, within 7 (seven) days of completion of each month, a statement of 
FM substantially in the form set forth in Schedule-M [the "Monthly Fee 
Statemimi"). The Concessibnaire shdl also furnish to the Auhority such 
other infomation as the Authority may reasonably require, at specified 
intervals, in discharge of its statutmy functions. 

19.6 Reports of unusual occurrence 

The Concessionaire shall, prior to the close of each day, send to the 
Authority Ad the Independent Engineer, by facsimile or e-mail, a report 
stating accidents and unusual occurrences on the Project Highway relating to 
the safety and security of the Users and Project Highway. A weekly and 
monthly summary of such reports shall also bc sent within 3 (three) days of 
the dosing of each week and month, as the case may be. For the purposes of 
this Clause 19.6, accidents and unusual occurrences on the Project Nighway 
shall include: 

(a) death or injury to any person; 

@) damaged or dislodged fixed equipment; 

(6) any obstruction on the Projeet Highway, which results in slow down of 
the services being provided by the Concessionaire; 

(d) disablement of any equipment during opemtion; 

(e) communication failure affecting the operation of Project Highway; 
(0 smoke or fire, 

(g) flooding of Project Highway; md 

(h) such other rrievant 
M 



ARTICLE 20 

TRAFFIC REGULATION 

20.1 Traffic regulation by the Concmionaire 

The Concessionaire shall regulate traffic on the Project Highway in 
accordance with the Applicable Laws, and subject ta the supervision and 
comb! of the State authorities or a substitute thereof empowered in this 
behalf under the Applicable Law. 

20.2 Potice assistance 

For regulating the use of  Project Highway ifi acwrdrrnce with the Applicable 
Laws and this Agmment, the Authority shall assist the Concessionaire in 
procuring police assistance from the State Police Department or a substitute 
rhereof2. The police assistance shalI include setting up of a tmmc aid post 
(the 'Traffic Aid Post'" at each of the Toll Plaza with a mobile Police 
squad for round-the-clock patrolling of the Project Highway. 

20.3 Buildhgs for Traffic Aid Posts 

The Concessianaire shall, h accordance with the type designs prescribed for 
such police outpost buildings by the State Government or a substitute 
thereof, combuct buildings not exceeding 25 {twenty five) quare metres of 
plinth area, for each of the Traffic Aid Posts, and hand hem wer to the 
Authority no later than 60 (sixty) days prior to the Schedulsd Four-Laning 
Date. The Tr;l&c Aid Posts shall be deemed to be part of the Site and shall 
vest in the Authority. 

20.4 Recurring expenditure on Palicc msistance 

On or before the Scheduled Four-Mng Date, the Concessionaire shall 
provide to the State Police Deparhnent or a substitute thereof one Jeep or 
similar vehicle in good working mndilion akng with chauffeurs for round- 
the-clock patrolling as set forth in Clause 20.2 and shall meet the operating 
costs of such vehicle including the salaries md allowances of the chauffeurs. 
During the Operation Period of  Six-Lanit~g, the Concessionaire shall also 
reimburse to tRe Slate Police Depdrtment or a substitute thereof the actual 
expenditure incurred in each Accounting Year on the pay. allowances and 
equipment of up to 5 (five) police personnel dep!oyed for the M c  aid 

Mahmshh fa be executed on BOTUd!) w DBFOT basis under hWDP Phase 111 Pmjad 



ARTICLE 2 1 

EMERGENCY MEDICAL AID 

21.1 Medical Aid Posts 

For providing emergency medical aid during the Operation Period, as set 
forth in this Agreement, the Concessionaire shall assist the State Government 
or a substiiute thereof to be designated by the Authority in setting up and 
operating a medical aid post (the "Medical Aid Post") at each of the Toll 
Plazas with round-the-clock ambulance sentices for victims of accidents on 
the Project Highway. 

21.2 BuiIdings for Medical Aid Posts 

The Concessionaire shall, at its cost md in accordance with the type designs 
prescribed for such buiIdiigs by the State Medical Depattment (or a 
substitute t h m f  to be designated by the Authority), construct an aid post 
building and 2 (two) residential quarters, and hand them aver to the 
Authority, no later than 30 (thirty) days prior to Scheduled Four-Laning 
Date. The Medical Aid Post(s) shall be deemed ta be part of h e  Site and 
shall vest in the Authority. 

213 Recurring expenditure on Medical Aid Posh 

On or before COD, the Concessionaire shall provide to the State Medical 
Department or a substitute thereof to be designated by the Autharity one 
ambulance in goad working condition along with chauffeurs for round-the- 
clock ambulance services as set forth in Clause 2 1.1 and meet the operating 
costs of swh ambulance including the salaries and a1lawances of the 
chauffeurs. The Concessionaire shall alm reimburse to the State Medical 
Department (or a substitute thereof to bc designatad by the Authority) the 
actual expenditure incurred by it in each Accounting Year on the medical 
equipment, and the pay and allowamces of up to 2 (two) medical personnel 
deployed exclusively for the Medical Aid Posts and ambulance, and MI 
maintain the Medical Aid Post buiIdings in accordance with Good Industry. 
Practice. For the the Concessionaire 
shall not be the State Medid  
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TRAFFIC CENSUS APlD SAMPLING 

22.1 Traffic census 

The Concessionaire shall install, maintain and operate 
eleetmnic/computerised tmffic counters at ~ c h  of the Toll Plams and collect 
data relating lo the number and types of vehicles using the Project Highway. 
The Concessionaire shall alsa install, maintain and operate weighing 
platforms [weigh-in-motion type) for recording, on a sample basis, the 
weight of commercial goods vehicles using the Pmjecr Highway. A weekly 
statement of such data shall be compiled and furnished forthwith by the, 
Concessionaire to the Authority substantially in the form specified in 
Schedule-N. 

22.2 Traffic survey 

The Authority may require the Concessionaire to conduct, during each year 
of the Concession Period, a detailed traffic survey at such frequency and on 
such days as the Authority may specify, provided that the cumulative perid 
of such survey shall not exceed 14 (fourteen) days in a year. The 
Concessionaire shall, at its own cost, carry out or cause to be cartied out, he 
survey in the form and manner reasonably specified by the Authority and 
furnish a detailed report thereof wittun 15(fifteen) days of the completion of 
each survey. For the avoidance of hub$ the Authority may also conduct 
mc surveys, in such manner as it deem fit and at its own cost, though 
any agency designated by it for this purpose. 

22.3 Traffic sampling 

22.3.1 Ear determining the actual traffic on the Project Highway, the Authorityshdl 
be entitled to inspect the relevant records of the Concessionaire, and may, at 
its own cost, undertake traffic sampling substantially in the manner set forth 
in Schedule43 at such frequency as it may deem appmprial~, but in no case 
far less han a continuous period of 7 (seven) days. 'he Concessionaire shall 
provide such assistance as the Authority may reasonably quire  for such 
mffic smpling. 

22.2.2 If the traffic sampling pursuant to this Clause 22-3 demom!mtes that the 
actual b f i i c  is more than the trac reported by the Concessionaire, the 

- I mc determined by the baftic sampling shall ke deemed to be the MIC 
for purposes of this Agreement 
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22.4 Computer systems and network 

The Comessiomire shall install, operate and maintain a computer system 
with round-theclock connections to the networks of the Authority and other 
related entities for exchange of data and informat ion wseful or necessary for 
efficient and tramparent regulation and management of tmfEc. For this 
purpose, it shall follow such protocol for Electronic Data Interchange (the 
"EDI") as the Authority may specify. For the avoidance of  doubt, it is agreed 
that t h  fom specified in Schedule-N may be modifid by the Authority 
from time to time for conforming to the requirements and output of EDL. 
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ARTICLE 23 

INDEPENDENT ENGINEER 

23.1 Appointment of Independent Engincer 

The Authority shall appoint a consulting engineering firm h m  a panel of 10 
(ten) firms or bodies corporate, constituted by the Authority substantially in 
accordance with the selection criteria set forth in Schedule-P, to be the 
independent consultant under this Agreement (the "Independent 
Engineer"]. The appointment shall be made no later than 90 (ninety) days 
fram the date of this Agreement and sMl be for a perid of 3 ( t h e )  years. 
On expiry or termination of the aforesaid period, she Authority may in its 
discretion renew the appointment, or appoint another firm from a fresh panel 
constitutd pursuant to Schedule-P to be the Independent Engineer for a term 
of 3 (three) years, and such pcocedure shall be repeated after expiry of each 
appointment. 

23.2 Duties and functions 

23.2.1 The Independent Engineer shall discharge its duties and functions 
substantially in accerdance with the terms o f  referenee set forth in Schedule- 
Q. 

23.2.2 The Independent Engineer shall submit regular pexiodic reporb (at least once 
every month) to the Authority in respect of its duties and functions set forth 
in SchedulsQ. 

23.3 Remuneratiou 

The remuneration, cost and expenses of the Independent Engineer shall be 
paid by the Authority and subject to the limits set forth in SchduIe-P, one 
half of such remuneration, cost and expenses shall be reimbursed by the 
Concessionaire to the Authority within 15 (fifteen) days of receiving a 
statement of expenditure from the Authority. 

23.4 TerminrmHoa of appointment 

23.4.1 The Authority may, in its discretion, terminate the appoinlment of the 
Independent Engineer at any time, but only after appointment of another 
Independent Engineer in accordance with Clause 23-1. 

23.4.2 If the Concessionaire hw reasan to believe that the Independent bgheer is 
not discharging its duties and functions in a fair, eficient and diligent 

it may make a written representalion to the Authority and seek 

resentation, the Authority 



appointment of the Independent Engineer is terminated hereunder, the 
Authority shalt appint Forthwith another Independent Engineer in 
accordance with Clause 23.1. 

23.5 Autborhed signatories 

The Authority shall require the Independent E n g M  to desigmte and notify 
to the Authority and the Cancessianaire up to 2 (two) persons employed in 
its firm to sign for and on behalf of the Independent Enginser, and any 
comunication or document required to be s i p d  by the Independent 
Enguieer shalE be valid and effective only if signed by any of the designated 
persons; provided that the Independent Engineer may, by notice in writing, 
substitute any of the daignated persons by any of its employees. 

23.6 Dispute resolution 

if either Party disputes any advice, instruction, decision, direction or award 
of the Independent Engineer, or, as the case may be. the assertion or failure 
to wsscrt jutisdiction, the Dispute s accordance with the 
Dispute Resolution Procedure. 
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Part 31V 
Financial Covenants 



ARTICLE 24 

FINANCIAL CLOSE 

24.1.1 The Concessionaire hereby agrees and undertakes hat ir shall achieve 
Financial Close within 180 (one hundred and eighty) days from the date of 
this Agreement and in the event of delay, it shall be entitled to a further 
period not e x d i g  120 (one h u n d ~ d  and twenty) days, subject to payment 
of Damages to the Authority in a sum calculated ai the rate of 0.1% (zero 
point one per cent) of the Performance Security for each day of delay, or for 
a further period not exceeding 200 (two hundrcd) days, subject to payment of 
Damages specified in Clause 4.3; provided that the Damages specifid herein 
shall be payable evey week in advance and the period beyond the said 18Q 
(one hundred and eighty) days shall be granted only to the extent of 
Damages so paid; provided further that no Damages shall be payable if such 
delay in Financial Close has a c c d  soieIy as a result of any default or 
delay by the Authority in procuring satisfaction of the Conditions Precedent 
specified ?din Clause 4.1.2 or due to Farce Majeure. For the avoidance of 
doubc the Damages payable hereunder by the Concessionaire shall be in 
addition to the Damages, if any, due and payable under the provisions of 
Clause 4.3. 

24.1.2 The Cancessianaire shall, upon wurrence of Financial Close, notify the 
Authority forthwith, and shall have provided to the Authority, at least 2 (two) 
days prior to Financial Close, 3 (three} true copies of the Financial Package 
and the Financial Model, duly attested by a Director of the Concessionaire, 
along with 3 (three) soft copies of the Financial Modtl in MS Excel version 
or any substitute thereof, which is amptable to the Senior Lenders. 

24.2 Termination due to failure to achieve Financial Clwe 

24.2.1 Notwithstanding anything to the contrary contaiaed in this Agreement, but 
subject to Clause 34.6.1, in tile event that Financial Close does not occur, for 
any reason whatsoever, within the period set forth in Clause 24.1 . I  or the 
extended period providd thereunder, dl rights, privileges, claims and 
entitlements of the Concessionaire under or arising out of this Agreement 
shall be deemed to have h waived by, and to bavt ccased with the 
concurrence of the Concessionaire, and the Concession Agreement shall be 
deemed to have ken terminated by mutual agreement of the Parties. For the 
avoidance of doubt, it is agreed that in the event the Parties hereto have, by 
mutual consent, detwminsd the Appointed Date to precede the Fimcial 
Close, the provisions of this Clause 24.2.1 shall not apply. 

ion under Clause 24.21, the Authority shail Ix entitled to 
Security and appropriate the proceeds thereof as Damages; 



expressly agreed that if the 
Performance Security, 
amount equal to Bid S 

I 

been substituted 
8 encash therefrom 
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ARTlCLE 25 

GRANT 

25.1 Grant 

25.1.1 Deletd 

25.1.2 Deleted 

252  Equity Support 

25.2.1 Deleted 

25.2.2 Deleted 

253.3 Deleted 

25.2.4 Deleted 

253 O&M Support 

25.3.1 Deleted 

25.3.2 Deleted 

PREMIUM 

254 Prem'um 
The Concessionaire acknowledges and a p e s  that as set forth in the Bid, it 
shall pay to the Auhority for each yeat of the Concession Period, a premium 
(thc "Premium") o f f .  33.95 Crore (Rupees Thirty T h m  Crore Ninety 
Five b k b  only) our of the gtoss revenues of the Frdject as share of the 
Authority commencing an the COD, in the form of an additional Concession 
Fee, as set fonh in Clause 26.2.1, and in thR manner set forth in Clause 26.4. 
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ARTICLE 26 

CONCESSION FEE 

26.1 Concession Fee 

In consideration of the grant of Concession, the Concessionaire shall pay to 
the Authority by way of concession fee (the "Concessian Fee") a sum of Re. 
1 (Rupee one) per annum and the Premium specified in Clause 26.2. 

26.2 Additional ~onression ~ e e '  

262.1 Wd-~out prejudice to the provisions of Qause 26.1, the Concessionaire 
agrees to pay to the Authority, on the COD date, a Premium in the form of an 
additional Concession Fee equal to Rs. 33.95 Cram (Rupees Thirty Three 
Crore Ninety Five takh onIy) as due to the authority during that year, due 
and payabk for the period remaining in that year; and for each subsequent 
year of the, Concession Period, the Premium shall be determined by 
increasing the amount of Premium in the respective ye= by an additional 5 
% (five percent) as compared to the immediately preceding y m .  For the 
avoidance of doubt, the Premium for dl subsequent years shall be 
determined by inmasing the amount of premium by 5 % as compared ta the 
immediately preceding year. 

For avoidance of doubt it is clarified that the term 'Premium' as r e f 4  in 
pm% above sha11 be as applicable for one financial year. In accordance with 
and in compliance with the terms o f  this agreement, If payment of such 
TremiumYs due and payable only for part of such financial year, then only 
pm-rata payments @ 1/12 th of such Premium shdl be payable for each 
month of such part financial yeax for whch such Premium payments is due 
as payable. Fm the purpose of assessing the amount due for payment oh such 
payment of Premium, part ofa month shall be deemed to be a full month. In 
such circumstances the subsequent year as referred to in para above, for the 
purpose of 5% annual escalation, shall fall to commence on 1st of Apil  of 
the immediately succeeding hmial year." 

26.22 The Premium payable under Clause 25.2.1 shall be deemed to be put of the 
Concession Fee for the purposes of this Agreement. 

263 Determination of Concession Fee 

Deleted 

26.4 Payment of Concession Fee 



The Concession fee payable under the provision of this Art 26 &all be due 
and payable in monthly insuliments, within 7 days of the close of  each 
month 

26.5 Verification of Realisable Fee 

26.5.1 The Authority may, in order to satisfy itself that the Concessionaire is 
reporting its Redisable Fee honestly and faithfdly, depute its representatives 
to the Toll PIazas and the ofices of the Concessionaire, and undertake such 
other measures and actions as it may deem necessary, to ascertain tk actual 
Fee revenues. 

26.5.2 If the verification of Fee revenua pursuant to this Clause 26.5 demonstrates 
that the R%alis&le Fee is more lhan the amount reported by the 
Concessionaire, h e  Authority shall, for the purpose of determining the Fee 
revenues, be entitled to undertake t ra f i c  sampling far a continuous period of 
7 (seven) days in accordance with Clause 22.3. The Parties hereto agree that 
if the average daily Fee revenuq determined under this CIause 26.5.2 exceeds 
the average daily Realisable Fee reported by the Concessionaire during he 
preceding month by 1% (one percent} thereof, the difference between such 
Fee revenue and Realisable Fet shall he multiplied by 1 80 (one hundred and 
eighty) and the product therwf shall be paid as Damages by the 
Concessionaire to the Authority, and in the event of any Dispute relating to 
the t ra f ic  sampling, the Dispute Resolution Procedure shall apply. For the 
avoidance of doubt, it is agreed that seasonal miations in traffic volume 

. P' 
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ARTrCLE 27 

USER FEE 

27.1 Collection and appropriation oC Fee 

On and fmm the COD till the Tmnsfer Date, the Concessionaire shall have 
the sale md exclusive righx ta demand, collect and appropriate Fee from the 
Users subject to and in accordance with this Agreement and the National 
HighwaysaFee (Determination of Rates and Collection) Ruks, 2008 (the 
"Fee Rules"); provided that for ease of payment and wllection, such Fee 
&all be m d e d  off to the nearest 5 (five] tupees in accordance with the Fee 
Rules; provided further that the Concessionaire may determine and collect 
Fee at such lower rates as it may, by public notice to the Users, specify in 
respect of all or my category of Uses or vehcles. 

27.1,2 The Parties acknowledge that a notification for levy and collection of Fee 
shall be issued by the Govement d e r  Section 8A of the Act read with 
Rule 3 of the National Highways Fee (k~ermination of Rates and 
CoIlection) Rules, 2008 (the "Fee No'tification'? within 90 (hety)  days 
hereof, substantially in the form set forth in Schedule-R 

27.1.3 The Concessionaire acknowledges and agrees that upon payment of Fee, my 
User shall be entitled to use the Project Highway and the Concessionaire 
shall mt place. or cause tr, be placed, m y  restriction on such use, except to 
the extent specified in any Applicable hw, Applicable Permit or the 
provisions of this Agreement. 

27.1.4 The Concessionaire acknawledges and agrees that any User who is not liable 
for payment of the Fee sha1I be entitled to use the Project Highway without 
any restrictions, except to the extent speeifisd in any Applicable Law, 
Applicable Permit or the provisions of this Agreement. E'ar the avoidance of 
doubt, the Concessionaire hereby acknowledges that Exempted Vehicles are 
not liable to payment of Fee. 

27.2 Revision of Fee 

27.2.1 The Parties hereto xknowledge and agree thai the Fee &dl be revised 
annually on April 1 subject to and in awardmct with the provisions of the 
Fee Rules; provided, however, that no revision shall be effected within a 
period of 6 {six) months from the date of the preceding revision of Fee. 

27.2.2 Deleted 

Concessionaire hereby acknowledges an it is not entitled to 

hemption for Local Users 



The Concessionaire shall not collect any Fee from a Lo~al User for non- 
commercial use of the Project Highway, and shall issue a pas in respect 
thereof for commuting an a section of &e Project Highway as specified in 
such pass and for crossing the ToU Plaza specified therein. For carrying out 
the provisions of this C l a w  27.3, the Concessionaire shall formulate, 
publish and implement an appropriate scheme, and make such madikatiom 
to the scheme as may reasonabty be suggested by the Authority or by hcd 
Users from time to time; provided that for defraying its expenses on issuing 
of passes and handling of Local Users, the Concessionaire shall be entitled to 
charge a monthly fee of Rs.150 (Rupees one hundred and fifty), with 
reference to the base year 2007-08, to be revised annwliy in accordance with 
the Fee Rules to reflect the variation in \%TI, and then rounded off to the 
nearest 5 (five) rupees; provided further that no passes will be required or 
Fee collected from a vehicle that uses part of the Project Highway and does 
nat cmss n Toll Plaza. 

274 Free use of service mad 

27.4.1 The Concessionaire shall no1 permit entry of k a l  Users, Tractors, animal- 
drawn vehicles, three-wheelers and Motor Cycles on the catriageway of the 
Project Highway where a &ce road or aItenaative road is available in 
conformity with the provisions of Fee Rules; provided that a Motor Cycle 
sttall be permitted to use such carriageway wan payment of Fee. For the 
avoidance of doublt, it is agreed that the Concessionah shall be entided to 
set up temporary or permanent Fee collection booths, entry barriers or such 
other restrictions on the service roads, as may monably be necessary for 
preventing evasion of Fee by vehicles which are otherwise liable to paymcnt 
of Fee. 

27.4.2 Any motorised vehicle, not being a Tractor, W - d r a w n  vehicle, three- 
wheeler, Motor Cycle or a vehicle of Local User, using the service mad 
forming part of the Project Highway Mi be liable to payment of Fee as if it 
was using the Project Highway. For the avoidance of doubt, a vehicle which 
is not liable to payment of Fee for use of any section of the Project Highway 
shall not be required to pay Fee if it is using a service road in that section of 

, the Project Highway. 

275 Discounted Fee for frequent Users 

27.5.1 'Chc Concession;lirt shd,  upon q u e s t  fiom my person, issue n return pass 
an payment of a sum equal b 150% (one hundred and fifty per cent) of the 

. - Fee payable for the respective vehicle if it were to undertake a single one- 

e of payment of Fee. 



during a period of one month from the date of payment of Fee.. 

27.6 Reappropriotha of excess Fee 

27.6.1 In the event that the average daily trafic of PCUs in any Accounting Year 
shall have reached a level equivalent to 120% (one hundred and twenty 
percent) of the designed capacity specified in Clause 29.2.3 (the 'Traffic 
Cap"), the Fee levied and collected from the traffic exceeding the T&c 
Cap shall, notwithstanding anything to the contrary contained in this 
Agreement, be deemed to be due and payable ro the Authority in accordance 
with the provisions of  Clause 27.6.2. 

27.6.2 If Wit in my Accounting Year exceeds the Tmffic Cap, the 
Concessionaire shall be entitled to collect and appropriate the Realisable Fee 
fax traffic wt exceeding the Trdiic Cap and for all traffic exceeding the 
Traffic Cap, the Concessionaire shall collect and deposit the same into the 
Safety Fund w i t h  60 (sixty) days of the close of k relevant Accounting 
Year; provided that the balance remaining in respect of the excess traffic o f  
the last Accounting Year of the Concession Period shall be credited to the 
Safie'ty Fund within 30 {thirty) days of the Transfer Bate. 

27.7 Tolling Contractor 

The Concessionaire may appoint a Tolling Contractor or any other person ta 
collect the Fee for and on behalf of the Concessionaire, provided that 
notwithslanding such appointment, the Concessionaire shall be and remain 
solely liable and responsible for the collection of Fee in accordance with this 
Agreement and its deposit into the Escrow Account and for compliance wi tb 
the provisions of this Agreement. 

27.8 Fee collection points 

Fee shall ordinarily be collected at the Toli P l m s  from vehicles crossing the 
Toll Plazas and using the whoIe or part of the Project Highway; provided 
that for preventing evasion of Fee by any vehicle circumventing one or both 
of the Toll Plazas and using the whole or part of the Pmject Highway located 
htween such Toll Plazas, the' Concessionaire shall be entitled to set up at its 
own risk and cost, and in consultation with the tudependent Engineer, its 
temporary or permanent Fee collection booths, as may reasonably be 
necessary for preventing such evasioa Far the avoidance of doubt, the 
Concessionaire hereby ac&wledges and agrees that it shall not determine 
or collcct Fee ham Users who only use part of the Project Highway which is 
situated between the two Toll Plazas OR only use parr of ?he Project 
Highway situated an a* one side of the Toll PIaza- It is further 

convenience to Users who are not liable to 

dditional charge for evasion of  Fee 



In the event that my vehicIe uses the Project Highway without payment of 
Fee due, the Concessionaire shall be entitled to determine and collect from 
such vehicle the Fee due and an equivalent amount towards predetermined 
liqutdatd damagw for unauthorised use of the Project Highway; provided 
that the determination and collection of such liquidated damages shall be at 
the risk and cost of the Concessionaire and the Authority shall not in any 
manner be liable on account thereof; provided that upon failure of the driver 
of such vehicle to pay Fee, the Concessionaire m y  prevent such vehicle 
from using the Project Highway and may have such vehicle removed 
therefrom. 

27.10 Additional fee for overloaded vehicles 

Without prejudice to the liability incurred under the Applicable Lam by any 
person driving a vehicle that is loaded in excess of the permissible 1 s t  set 
forth in such laws, the Concessionaire may recovet Fee for such overloaded 
vehicIe at the rate applicable to the next higher categary of vehicies. 

Provided that such Fee shall be levied on the basis of actual Omss Vehicle 
Weight as measured by a standardised st& weighing machine to be 
installed by the Concessionaire at each of the Toll Plazas and whcre no such 
weighing machine has been installed, the Concessionaire shall not be entitled 
to mlle-ct Fee for the next higher category of vehicles. 

Provided W e r  that upon detection of overloading, the Concessionaire shall 
prevent tbe vehicle from using the Project Highway until the excess load has 
been removed from such vehicle and the AuthoriQ sMl not be Uable for any 
act of omission of the Concessionaire in relation to such vehicle w person 
driving such vehicle. 

27.11 DIsphy af Fee rata 

27.1 1.1 The Concessionaire shall, one kilometre before the Toll Plaaa, SO0 (five 
hundred) metres before Zhe Toll Plam and 50 (fie) metres before entry to 
the Toll Plazas, prominently display the applicable rates of Fee for 
information of U r n  approaching the Toll Plaza ad shall also publish and 
display such other infarmation i n  such manner as may be prescribed under 
the Pee Rules. 

27.1 f .2 The Concessionaire shall, h m  time to tim, idm the Authority of the 
' applicable Fee and the detailed calculation thereof Such idonhatian shall be 

communicated at least 15 (fifteen) days prior to the revision of Fee under and 
in accordance with the Fee Rules. 



ARTICLE 28 

REVENUE SHORTFALL LOAN 

28.1 lievenue Shortfall Loan 

28.1.1 If the Realisable Fee in any Accounting Year shall fall short of the 
Subsistence Revenue as a result of an lndkect FoliticaI Event, a Political 
Event or an Authority Default, as the case m a y  be, the Authority shall, upon 
request of the Concessionaire, provide a loan far meeting such shortfall (the 
"Revenue Shortfall Loan") at an inteest rate equ1 to 2% {two per cent) 
above the Bank Rate. 

28.1.2 If the half-yearly resulb of the Concessionaire indicate that the shortfall 
referred to in Clause 28.1.1 and contemplated for an Accounting Year has 
arisen in respect of the first 6 (six) months thereof, the Concessionaire shall 
be entitled to a provisional Revenue ShaafaIl Loan; provided that, no later 
than 60 (sixty) dap after the close of such Accounting Year, the 
Canoessionaire shall either repay the provisianal loan with interest or adjust 
it against the Revenue ShortfalI.Loan, if any, as may be due to it under this 
Clause 28.1. 

28.1.3 The Authority shall disburse the Revenue Shortfa11 Loan or the provisional 
Revenue Shortfall Loan, as the case may be, within 30 (thirty) days of 
receiving a valid request from the Concessionaire along with the particulars 
thereof including a detailed account of tbe Indirect Political Event, Political 
Event or the Authority Default, as the w e  m y  be, and its impact on the 
collection of Fee. 

28.2 Repayment of Revenue Shortfall Loan 

A sum equal to 50% (fifty per cent) of the 'profit before taxy of the 
Concessionaire, as and d e n  made, shall be earmarked for repayment of the 
Revenue Shortfall Loan and interest thereoh and paid by the Conccssiomire 
to the Authority within 90 (ninety) days of th dose of the Accounting Year 
in which such profits have &en made; provided that the Concessionaire shall 
repay the entire Revenue Shortfa11 Loan and interest thereon no later than 
one year prior to the expiry of the Concession Period and in the event that 
any sum remains due or outstmdmg at any time during such period of one 

e Authority shall be entitfed to terminate this Agreement forthwith. 
e avoidance of doubt, it is a@ that the repaymeni of Revenue 

Loan shall be in acwrdance with t to the provisions of 
1. 
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ARTICLE 29 

EFFECT OF VARIATIONS IN TRAFFIC GROWTH 

29.1 Effect of variations in trslfic growth 

29.1.1 The Authority and the Concmioaaire acknowledge that the traffic as on 
October 1,2020 (the 'Target Date'? is estimated to be 35,047 PCUs per day 
(the "Target Traffic"), and hereby agree that for determining the 
modifications to the Concession Period under this Article 29, the actual 
traff~c on the Target Date shall be derived by computing the avenge of the 
m~ as determined by traffic sampling to be undertaken, in accordance 
with Clause 22.3, on the date that falls one year prior to the Target Date, on 
the Target Date and on he first anniversary of the Tatget Date (the "Actual 
Average Trafficn). For the avoidance a€ doubt, it is agreed that MIC 
sampling shall be undertaken for a continuous period of 7 (seven) days 
during anytime within 15 (fifteen) days prior to the date specified herein and 
the average thereof shall be deemed to be the actual traff~c. It is M e r  
agreed that if the Project Highway shall have two OT more ToU Plazas, the 
average traffic thereof shall be computed for determining rhe Actual Average 
Traffic hereunder. 

29.1.2 In the event that the Actual Average T&c shall have fallen short of the 
Target Traffic by more than 25% (two point five per cent) thereof w 
exceeded the Target TrafEc by more than 2.5% (two point five per cent) 
thmof. the Coficession Period shall Ix deemed to be modified in accordance 
with Clause 29.2. For the avoidance of doubt, in the event of my Dispute 
relating to Actual Average Traffic, the Dispute Resolution Procedure shall 
a p ~ l ~ .  

29.2 Modification in the Concession Period 

29.2.1 Subject to the provisions of Clause 29.1.2, in the went Actual Average 
Td5c shall have fallen short of the Target Traffic, then For every 1 % (one 
per cent) shortfall as compared to the Target Traffic, the Concession Period 
shall, subject to payment of  Concession Fee in accordance with this 
Agreement, be increased by 1.5% (one point five per cent) thereof; provided 
that mch increase in Concession Period shaIl not in my case exceed 20% 
(twenty per eent) of the Concession Period. For the avoidance of doubt, and 
by way of iHusrration, it is agreed that in the event of a shortfall of 10.6% 
(ten point six per cent) in Target Trai3c, the Cancrssion Period shall be 
increased by 15% (fifteen per cent) thereof 

29.2.2 Subject to the provisions of Clause 29,12, 2, the event Actual Average 

0.75% {zero pint seven fi 
in Concession Period shal 



Target Traffic, the Concession Period shall be reduced by 6% (six per cent) 
thereof 

Provided further that in lieu of a reduction in Concession Period under this 
Clause 29.2.2, the Concessionaire may eIect to pay. in addition to the 
Concession Fee that w u l d  be due and payable if the Concession Period were 
not reduced hereunder, a further premium equal to 25% (twenty five per 
cent) of the Realisable Fee in the respective yeads), and upon notice given to 
this effit by the Concessionaire no lafer than 2 (two) years pribr to the 
Transfer Date confmplated under this Clause 29.2.2, the Authurity shall 
waive the reduction in Concession Period hcreundm and recover the 
Concession Fee and the aforesaid premium for the period waived hereunder. 

29.2.3 Notwithstanding anything to the contrary contained in this agreement, if the 
merage daily trnffIc of PCU's in any accounting year shall exceed the 
designed capacity of the project highway, the authority at it's option may 
cause preparation of a detail4 project report @PR). The said DFR, inter-alia 
will assess the cost as i s m a y  have to be incurred for augmenting the capacity 
of the project highway such that its capacity shall have increaxd sufficiently 
for carrying the then current traffic in accordance with the corresponding 
provisions of the Indian roads congress publication or any subti tute thereof 
and extension of concession period, if any, that may be required to yield the 
concessionaire a post-tax return on equity (Equity IRR) of 16% per m u m ,  
such assessment being made at an assumed debt : equity ratio of 70:30. Such 
extension fif Concession period shall be however limited to 5 (five) years. 
For avoidance of doubt it is stated that there shaU be no reduction in the 
cancession period as originally accepted. The authority may theteafker, at 
their sole option, issue a norioe to the Concessionaire, [to bc responded 
witRin a period of thee months h r n  the date of such notice), to undertake 
within six months of such notice augmentation so determined by the 
authority. For this purpose, all d i m b l e  fees that shall a w e  from three 
months from tfie date o f  issuance of the aforesaid notice by the Authority, 
requiring tlue Concessionaire to procure capacity augmentation under this 
clause, shdI be included in the assessment of revenue generated against the 
capacity augmentation and the equity IRR calculations as aforesaid shall be 
so based on such revenues. On refusal or non acceptance by the 

. Concessionaire to undertasct such augmentation, either absolutely or on such 
extension of concession period as assessed under the DPR, or m tfie failure 
of the Concessionaire to undertake such augmentation on the due date sa 
intamed by the authority, an indirect political event shall k deemed to have 
occnrred and the aurhority m y  in It's discretion terminate this agreement by 
issuing a termination notice and making a termination payment under and in 
accordance with the provisions &clause 349.2; without the authority being 

1 

Four- h e  Project 



respectively", 

29.2.4 .If the Concessionaire shaIl have, prior to issue of a Termination Notice under 
Clause 29.2.3, completed the construction works necessary for augmenting 
the capacity of the Project Highway such that its capacity shall have 
increased sufficiently far carrying the then current traff~c in accordance with 
the relevant provisions of the Indian Roads Congress Publication No, IRC - 
64, 1990 or any substitute the Event specified in. 
Clause 29.2.3 shall be deemed 

. .- . 
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ARTICLE 30 

CONSTRUCTION OF ADDITIONAL TOLLWAY 

30.1 Restriction on construction bf Additional Tollway 

30.1,l Notwithstanding mything to the contrary contained in this Agreement but 
subject always to Clause 30.2, the Authority shall not construct, and shall 
procure that no Government Instrumentality shall construct or cause to be 
comtcucted, my expressway or other toll road between, inter alia, Pam1 - 
Indapur Smtion i.e. km f l .00 and kin 84.000 on National Highway No. 17 
(collectively the "Additional Tallway") for use by tralr~c at any time before 
the 12th (twelfth) anniversary of the Appointed Date; provided that in lhc 
event of the Concession Period being reduced to 12 (twelve) years, the 
Additional Tollway may be opened to traffic at any time aftw the 8th 
(eighth) anniversary of the Appointed Date. For the avoidance of doubt, 
Additional Tollway does not include m y  expressway or other tall road 
connecting, inter alia, Panvel and Indapur i.e. lan 0.000 and km 84.000. on 
National Highway No. 17 if the length of such expressway or toll mad 
exceeds the length of the existing route comprising the Project Highway by 
20% (twenty per cent) thereof. 

30.1.2 If the Authority shall be in breach of the provisions of Clause 30.1.1, the 
Concessionaire shall, withut prejudice to its other rights and remedies under 
this Agreement including Ttrmination thereof, be entitled to receive 
compensation from the Authority under and in accordance with tk 
provisions of Clause 35.4. 

30.2 Modification in the Concession Period 

In the event of the Authority or any Government Inshmentality comimcting 
or musing construction of my Additional Tollway, the folIowing shall apply: 

(a) Deleted 

@) Deleted 

(6) if the Additional Tollway is opened to traffic between the 12th 
(twelfth) and 2fst (twenty first) anniversary of the Appointed Date, 
the Concessionaire shall be entitid to an additional Concession 
Period, which shall be aqua! in duration to the period between She 
opening of the Additional Tollway and the 21st {twcnfy first) 
anniversary. For the avoidance of doubt, if the Additional Tollway is 



except the provisions relating to Termination. 

30.3 Minimum Fee for thb Project Highway 

Upon cornmissiming of the Additional Tollway, the Concessimaire shall 
continue to collect the Fee, and shall not offer my discounts or reductions in 
such Fee except with the prior written consent of the Authority; provided t h ~ t  
the Cowessi~naire may canthe, in the same form and nwum, any 
discounts or reductions that it had offered to any general or special class of 
Usew or vehicles for a continuous period of b e  years prior to the opening 
of the Additional Tollway to traffic. 

30.4 Miahurn Fee for Additional Tollway 

The A u h i t y  agrees and undertakes to p m m e  tbat the fm to be levid and 
collected during the subsistence of this Concession from any vehicle or class 

. of v&ic\es using the Additional Tollway shall at no time be less th 25% 
from similar 
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ARTICLE 3 1 

ESCROW ACCOUNT 

31.1 Escrow Account 

3 1 . I .  1 The Concessionaire shall, prim to the Appointed Date, open and establish an 
Escrow Account with a Bank (the "Escrow Bank") in accordance with this 
Agreement read with the Escrow Agreement. 

3 I .  1.2 The nature and scope of the Escrow Account are my described in the 
agreement (the '%screw Agreement') to be entered into amongst the 
Concessionaire, the Authority, the Escrow Bank and the Senior Lenders 
through the Lenders' Representative, which shall be substantially in the form 
set forth in Schedde-S. 

316 Deposits Into Escrow Account 

The Concessionaire shall deposit or cause to bt deposited the following 
inflows and receipts into the Escrow Account: 

(a) all funds constituting the Financial Package; 

@) all Fee and any other revenues h m  or in respect sf the Project 
Highway, including the proceeds of any rentals, deposits, capital 
receipts or inmmce claims; and 

(c) all payments by the Authority, afler deduction of any outstanding 
Concession Fee: 

Provided that the Senior Lenders may make direct disbursements to the EPC 
Contractor in acwrdance with the express provisions contained in this behalf 
in the Financing Agreements. 

313 Withdrawals during Concession Period 

31.3.1 T h e  Concessionaire shall, at the time of opening the Escrow Account, give 
irrevocable instructions, by way of an Escrow Agreement, to the Escrow 
Bank instructing, inter alia, that deposits in the Escrow Account shall be 
appropriated in the following order every month, or at shorter intervals as 
n e c e s s q ,  and if not due in a month then appropriated pmprtionately in 
such month and d e d  in the Escrow Account and paid out therefrom in 
the month when due: 

all taxes due and payable by the Co 
the Project Highway; 

all payments rehling to constructi 
\ to and in accordanw with the c 
\ Financing Agreements; 



c O&M Expenses, subject to the ceiling, if any, set forth in the 
Financing Agreements; 

(d) O&M Expenses and other costs and expenses incurred by the 
Authority in accordance with the provisions of this Agreement, and 
certified by the Authority as due and payable to it; 

(e) Concession Fee due and payable to the Authority; 

If)  monthly proportionate provision of Debt Service due in an 
Accounting Year; 

) all payments and Damages certifiad by the Autharity as due and 
payable to it by the Concessionaire, including repayment of Revenue 
Shortfall Loan; 

fi) monthIy proportionate provision of debt service payments due in an 
Accounting Year in respect of Subordinat4 Debt; 

(i) any reserve requirements set forth in the Financing Agreements; and 

(i) balance, if any, in amordance with the instructions of the 
Concessionaire. 

31.3.2 The Concessionaire shall uot in any manner modify the order of payment 
specified in Clause 3 1.3.1, except with tbe prior written approval, of the 
Authority. 

31.4 Withdrawals upon Termination 

3 1.4.1 Notwithstanding anything to -the contrary contained in this Agreement, all 
mounts standing ta the credit of the Escrow Account shall, upon 
Tminatian, be appropriated in the following order: 

(a) all taxes due and payabIe by the Concessionaire for and in respect of 
the Project Highway; 

Ib) Wh (ninety per cent) of Debt Due excluding Suhrdinated Debt; 

(c) outstanding Concession Fee; 

(d) - , all payments and Damages certified by the Authority as due a d  
payable to it by the Concwsiomke, including Piemium and 
repayment of Revenue Shortfall 

utstanding Debt Senice includi 

outstanding Subordinated Debt; 



(h) incurred or accrued O&M Expenses; 

(i) my other payments required to be made under this Agreement; and 

(i) balance, if any, in accordance with the iustrucfians of the 
Concessionaire: 

Provided that no appropriations shalI be made under Subclause G) of this 
Clause 31.4.1 until a Vesting Certificate has been issued by the Authority 
under the provisions of Article 38. 

3 1.4.2 The provisions of thZs Article 3 1 cantained in the Escrow 
Agreement shall remain in full e obligations set forth 
in Clause 3 1.4.1 have been dis 
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ARTICLE 32 

INSURANCE 

32.1 Insurance during Concession Period 

The Concessionaire shall effect and maintain at its own cost, during the 
Constnrction Period and the Operation Period, such insurances for such 
maximum sums as may be required under the Financing Agreemmk, and the 
Applicable Laws, and such insurances as may be necessary or prudent in 
accordance with Good Industry Practice. The Concessionaire shall also effect 
and maintain such insmces as may be necessary for mitigating the risks 
that may devolve on the Authority as a consequence of any act or omission 
of the Concessionaire during the Construction Period. The Concessionaire 
shall procure that in each insurance policy, the Authority shall be a co- 
insured and that the insurer shall pay the proceeds of insurance into the 
Escrow Account. For the avoidance of doubt, the level of insurance to be 
maintained by the Concessionaire after repayment of Senior Lenders' dues in 
full shall be determined on the same principles as applicable for determining 
the leveI af insurance prior to such repayment of Senior Lenders' dues. 

32.2 Notice to the Authority 

No later than 45 (fody-five) days prior to commencement of the 
Construction Period or the Operation Perid, as the case may be, the 
Concessionaire shall by notice furnish to the Authority, in reasonable detail, 
information in respect of the insurances that it proposes to effect and 
maintain in accordance with tRis Article 32. Within 30 {thirty) days of 
receipt of such notice, the Authority may require the Concessionaire to effect 
and maintain such other insurances as may be necessary pursuant hereto, and 
in the event of any difference or disagreement relating to any such insurance, 
the Dispute Resolution Prooedure shall apply. 

32.3 Evidence of Insurance Cover 

All insurances obtained by the Concessionaire in accordance with this 
Article 32 shall be maintained with insurers on tams consistent with Good 
Industry Practice. Within 15 (fifteen) days of obtaining any hmmnce cover, 

. the Concessionaire shall furnish to the Authority, notarised h e  copies of the 
certificate(s) of insumme, copies of insurance policies and p h a  payment 
receipts in respect of such insurance, and no such insurance shall be 
cancelled,,rnodified, or dlowd to expire or lapse until the expiration of at 
last 45 (forty five) days after notice of such propowl cancellation, 
modification or nan-renewal has b m  delivered 

edy for failure to h u m  
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either keep in force any such insurances, and pay such premia and recover 
the costs thereof from the Concessionaire, or in the evenr of computation of a 
Termination Payment, treat an amount equaI to the Insurance Cover as 
deemed to have been received by the Concessionaire. 

32.5 Waiver of subrogation 

AIL insurance policies in respect of the insurance obtained by the 
Concessionaire pursuant to this Article 32 shall include a waiver of any and 
dl rights of subrogation or recovery of the insurers thereunder against, irtrer 
alia, the Authority, and its assigns, successors, undertakings and their 
subsidiaries, affiliates, employees, insurers and underwriters, and of any 
right of the insurers to any set-off or counterclaim or any other deduction, 
whether by attachment or otherwise, in respect of any liability of any such 
person insured under any such policy or in any way connected with any lass, 
liability or obligation covered by such policies of insurance. 

32h Concessioeaire's waiver 

The Concessionaire hereby M e r  releases, assigns and waives any and all 
rights of subtogation or recovery against, imr alia, the Authority and its 
assigns, undertakings and their subsidiaries, affiliates, employees, 
successors, insurers and underwriters, which the Coacessionaire may 
otherwise have or acquire in or from or in any way mnnected with any loss, 
liability or obligation covered by polides of insurance maintained or 
required to be maintained by the Concessionaire pursuant to this Agreement 
(other than third party liability insurance policies) or because of deductible 
clauses in or inadequacy of limits of any such policies of insurance. 

32.7 Application of insurance proceeds 

The pmeeds from all insurance ciaitns, except life and injuty, shall be paid 
to the Concessionaire by credit to the Escrow Account and it shall, 
mtwithstandig anything tn the contfary contained in Clause 31.3, apply 
such proceeds for any necessary repair, fecomtruction, reinstatement, 
replacement, improvement, delivery or installation of the Project Highway, 
and the balance remaining, if any, shall be applied in accordance with the 
provisions contained in this behalf in 
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ARTICLE 3 3 

ACCOUNTS AND AUDIT 

33.1 Audited accounts 

33.1.1 The Concessionaire shall maintain boks  of accounts recording all its 
receipts (including all Realisable Fees and other revenues derivedhllected 
by it from or on account d fhe Project Highway andlor its use), income, 
expenditure, payments (inclu,ding payments from the Escrow Account), 
assets and liabilities, in accordance with this Agreement, Good Industry 
Practice, Applicable Laws and Applicable Permits. The Concessionaire shall 
provide 2 (two) copies of its Balance Sheet, Cash Flow Statement and Profit 
and Loss Account, along with a report thereon by its Statutory Auditors, 
within 90 (ninety) days of the close of the Accountihg Year ta which they 
pertain and such audited accounts, save and except where expressly provided 
to the contrary, shall form the basis of payments by either Party under this 
Agreement. The Authority shall have the right to inspect the records of the 
Concessionaire during office hours and require copies of relevant extracts of 
books of accounts, duly certified by the Statutory Auditors, to h provided20 
the Authority for verification of basis of payments, and in the event of any 
discmpncy or m r  being found, the same shall be rectified and such 
rectifid account shall form the bsis  of payments by either Party under this 
Agreement. 

33.1.2 The Concessionaire shall, within 30 (thiriy) days of the close of each quarter 
of an Accounting Year, furnish to the Authority its unaudited financial 
results in respect of the preoeding quarter, in the manner and form prescribed 
by the Securities and Exchange Board of India for publication of quarterly 
~ s u l t s  by the companies Iisted on a stock exchange. 

33.1.3 On or before the thirty-first day of May each Year, the Concessionake shall 
provide to the Authority, for tho preceding Accounting Year, a statement 
duly audited by its Statutory Auditors giving summarisd information on (a). 
the tdf1.c count for each category of vehicles using the hoject Highway and 
Q&Ie for payment of Fee therefor, (b) Fee charged md received, Realisable 
Fee and other revenues derived fmm the hjjsct Highway, and (c) such other 
infamtion as the Authority may reasonably require. 

332 Appointment of auditors 

33.2.1 The Concessionaire shall appoifit, and have during the subsistence of this 
Agreement as its Statutory Auditors, a firm chosen by it from the mutually 

criteria set forth in 



replacement Statutory Auditors being appointed from the Panel of Chartered 
Accountants. 

33.2.3 Notwithstanding anything to the contrary contained in this Agreement, the 
Authority shall have the right, but not the obligation, to appoint at its cost 
from time to time and at anytime, another firm (the "Additional Auditors") 
from the Panel of Chartered Accountants to audit and verify all those 
matters, expenses, costs, realisations and things which the Statutory Auditors 
fire required to do, undertake or certify pursuant to this Agreement 

33.2.4 In the event that the Grant exceeds 20% (twenty per cent) of the TotaI 
Project Cost, the Authority shall have the right, but not the obligation, to 
appoint at its cost, for the duration of the Construction Period, mather firm 
(the "Concurrent Auditors"} fram the Panel of Chartered Accountants to 
undertake cancumnt audit of the Concessionaire's accounts. 

333 Certification of claims by Statutory Auditors 

Any claim or document provided by the Concessionaire ta the Authority in 
connectian with or relating to receipts, income, payments, costs, expenses, 
accounts or audit, and any matter incidental thereto shaZ1 be valid and 
effective ady if certified by its Statutory Audijors. For the avoidance of 
doubt, such certification shall not be raquird for exchange of  information in 
the normal course of business including the submission of Monthly Fee 
Statements under Clause 19.5. 

In the event any amount is due and payable by the Authority to the 
Concessianaite, it may set-off any sums payable to it by the Conc~ssionaire 
and pay the balance remaining. Any exercise by the Authority of its rights 
under this Clause shall be without prejudice to any other rights or remedies 
available to it under this Agreement or otherwise. 

33.5 Dispute resalutioo 

In the event of there bt'mg any difference between the findings of the 
Additional Auditors or the Concurrent Auditors, as the case m y  be, and the 
certification provided by the Statutory Auditors, such Aditors shall meet to 
molve the differedces and if they ape unable td resolve the same, such 
D i m e  shdl be resolved by the Authority by. r e c a m  to the Dispute 
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Part V 
Force Majeure and Termination 
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ARTICLE 34 

FORCE MAJEURE 

34.1 Force Majeure 

As used in this Agreement, the expression "Force Majeure" or' "'Force 
Majeure Event'' shall mean occurrence in Indii of any or dl of Nun- 
Politid Event, Indirect Pol i t i~I  Event and Political Event, as defined in 
Clauses 34.2,34.3 and 34.4 respectively, if it affects the performance by the 
Party chiming the benefit of Force Majeure {the "AfSectcd Party") of its 
abligatious under this Agteement and which ace or event (i) is beyond the 
reasonable caatrol of the Affected Party, and (ii) the Affected Party could 
not have prevented or overcome by exercise of due diligence and foilowing 
Good Industry Practice, and (iii) has Material Adverse Effect on the AfFected 
Pmy. 

A Non-Political Event shall mean one or more of the following acts or 
evwt3: 

a act of God, epidemih extremely idverse weather wditims, 
lightning, earthquake, landslide, cyclone, fld, volcanic eruption, 
chemical or radioactive contamination or ionising radihn, fire or 
explusion (to the extent of contamination or radiation m fire as 
explosion originating from a source external to the Site); 

(b) strikes or boycotts (&her than those involving the Concessionah, 
Contractors or their respective emp!oyms/representatives, or 
attri'butable to any act or omission of my of them) intermpting 
supplies and services to the Project Highway for a continuous period 
of 24 (twenty four) hours and an aggregate @od exceeding 7 
(xven) days in m Accounting Year, and not being m Indirect 
Political Event set forth in Clause 34.3; 

(c) any failure or delay of a Contractor but only to the extent caused by 
mother Non-Politid Event and which does not result in any 
offsetting compensation being payable to the Concssionaire by or on 
behalf of  such Contractor; 

(d) any judgement or order of'any court of competent jurisdiction or 
statutory authority made against the Concessionaire in any 
proceedings for reasons other than (i} failm of the Concessionaire to 
comply with any Applicable Law or Applicable Permif or (ii) on 
account of breach of any Applicable Law or ApglidIc Permit or pf  
any 'cantract, or (iii) en forcenjeni of this ~ ' k i m e h t ,  o? {iv) ixercise 
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been expected to be discovered through a site inspection; or 

(0 my event or circumstances of a nature andagous to any of the 
foregoing. 

34.3 Indirect Political Event 

An Indirect PoIitical Event shall mean one or more of the following acts ox 
events: 

(a) an act of war (whether decked or undeclared), invasion, armed 
conflict or act of foreign enemy, blockade, embargo, riot, 
insurrection, temrist or military action, civil commotion or 
politically motivated sabotage; 

(b) industry-wide or State-wide strikes or industrial action for a 
continuous period of 24 (twenty four) hours and exceeding an 
aggregate period of 7 (seven] days in an Accounting Year; 

(c) any civil commotion, boycott or political agitation which prevents 
collectian of Fee by Concessionaire for an aggregate period . 
exceeding 7 (seven) days m an Accounting Year; 

(d) any failure or delay of a Cantractor to the extent caused by my 
Indirect Political Event and which does not resdt in any o&etling 
compensation king payable to the Concessionaire by or on behalf of 
such Contractor; 

(e) any Indirect Political Event that causes a Non-Political Event; or 

[ f )  any event or circumstances of a nature analogous to any af .the 
foregoing. 

34.4 Political Event 

A Paliticd Event &a11 mean one or more of the following acts or events by 
or on account of any Government Instrumentality: 

(a) Change in Law, only if consequencas thereof cannot be dealt with 
under and in accordance with the provisions of Article 41 and its 
effec;t, in financia1 terms, exceeds the sum spacified in Clause 41.1; 

(b) compulsory aoquisition in national interest or expropriation of any 
Project Assets or rights of the Concessionaire or of the Contractors; 

unlawful or unauthorised or without jurisdiction revocation of, or 
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Contractor's inability at failure to camply with any condition rehting 
to grant, maintenance or renewal of such clearance, licence, 
authorisation, no objection certificate, exemption, consent, approval 
or permit; 

(d) any failure or delay of a Contractor but only to the extent caused by 
another Political Event and which does not result in any offsetting 
compensatim being payable to the Concessionaire by or on behatiof 
such Contractor; or 

{e) any event ar circumstance of a nature analogous to any of the 
foregoing. 

34.5 Duty to report Force Majeuw Event 

34.5.1 Upon occurrence of a Force Majeure Event, the Mected Party shall by 
notice report such mmence to the other Party forthwith Any notice 
pursuant hereto sMl include full particulars of: 

(a) the nature and extent of each Force Majmre Event which is the 
subject of any claim for relief under this Article 34 with evidence in 
support thereof; 

@) the estimated duration and the effect or probable effect which such 
Farce Majeure Event is having or will have on the Affected Party's 
performance of its obligations under this Agreement; . 

(c) the measures which the M e c t a d  Party is taldng or proposes to take 
for alleviating the impact of such Farce Majeure Event; and 

(d) any other idomation relevant to the Affected Party's claim. 

34.5.2 The Affected Party shall not be entitled to my relief for or in respect of a 
Force Majeure Event unless it shall have notified the other Party of the 
occmnce of the Force Majeure Event as soon as reasonably practicable, 
and in any event no later than 7 (seven) days after the Affected Party hew, 
or ought reasmahly to have known, of its occurrence, Etnd shall have given 
particulars of the probable material effect that the Force Majeure Event is 
IiIcely to have on the performance of its obligations under this Agreement. 

34.5.3 For so long as the Affected Party continues to claim to be materially dfected 
by such Force Majenre Event, it shall provide the other Party with regular 

, (and not less than weekly) reports containing information as required by 
Clause 34.5.1, and such other information as the othw Party may reasanably 
request the Affected Party to provide. 

the occurrence of any Force 



34.6.2 At any time after the Appointed Date, if any Force Majeure Event OCCWS: 

(a) before COD, the Concession Period and the dates set forth in the 
Project CompIetion Schedufe shall be extended by a perictd equal in 
length to the duration for which such Force Majeure Event subsists; 
or 

@) after COD, whereupon the Concessionaire is unable ta collect Fee 
despite making best efforh or it is directed by he Authority to 
suspend the collection aweof during the subsistence of such Force 
Majeure Event, the Concession Period shall be extended by a period, 
equal in length to the period during which the Concessionaire was 
prevented from wllection of Fee an m u n t  thereoE; providd that in 
the event of partial collection of Fee where the daily collection is less 
than 90% (ninety per cent) of the Average Daily Fee, the Authority 
sWl extend the Concession Period in proportion to the loss of Fee on 
a daily basis. For the avoidance of doubt, loss of 25% (twenty-five 
per cent) in wllection of Fee as compared to the Average Daily Fee 
for four days shall entitle the Coucessiollaire to extension of one day 
in the Concession Period. 

34.7 Allocation af costs arising out 01 Force Majeure 

34.7.1 Upoh occurrence of my Force Majeure Event prior to the Appointed Date, 
the Parties shall bear their respective costs and no Party shall be requid  to 
pay to the other Party any costs thereof. 

34.7.2 Upon occurrence of a Force Majeute Event after the Appointed Date, the 
costs incurred and attributable to such went and dimlly reIatixlg to the 
Projecl (the "Force Majeure Costs'? shall be allocated and paid as follows: 

{a) upon wcurrem of a Non-Political Event, the Parties shall bear their 
respective Force Majeure Costs and neither Party shall be r e q W  to 
pay to the other Party any costs thereof; 

(b) upon occurrence of an Indirect Political Eveng all Force Majeure 
Costs athibutable to such Indirect Political Event, and not exceeding 
the Insurance Cover for such Indiredt Political Event, shall be borne 
by the Concessionaire, and to the extent Force Majeure Costs exceed 
such Insurance Cover, one half of such excess amount shall be 
teh~bursad by fhe Authority to the Concessionaire; and 

upon occurrence of a Political Event, all Force Majeure Costs 
attributable to such Political: Event shaU be reimbursed by the 
Authority tothe Concessionaire. 

ents on debt, O&M Expenses 



Force Majeure Event, but shall not include loss of Fee revenues or debt 
repayment obligations, and for determining such costs, idomation 
contained in the Financial Package may be relied upon to the extent that such 
information is relevant. 

34.7.3 Save and except as expressly provideb in this ArticIe 34, neither Party shall 
be liable in any manner whatsoever to the other Party in respect of any loss, 
damage, cost, expense, claims, demands and proceedings relating to or 
arising out of occurrence or existence of any Force Majeure Event or 
exercise of any right pursuant hereto. 

34.8 Termhation Notice for Force Maj eure Event 

If a Force Majeure Event subsists for a period of 180 (one hundred and 
eighty) days or more within a continuous period of 365 (three hundred and 
sixty five) days, either Party may in its discretion terminate this Agreement 
by issuing a Termination Notice to the other Party without being liable in 
any manner whatsoever, save as provided in this Article 34, and upan b u e  
of such Termination Notice, this beernat shall, notwithstanding anything 
to the contrary contained herein, stand terminated forthwith provided that 
before issuing such Termination Notice, the Party intending to issue the 
Termination Notice shall inform the other Party of such intention and grant 
15 (fifteen) days time to make a represenration, and may after the expiry af 
such 15 (fliteen) days pried, whether or not it is in receipt of such 
represenhiion, in its sole discretion issue the Termination Notice. 

34.9 Termination Payment for Force Majeure Event 

34.9.1 If Termination is on account of a Non-Poiiicd Event, the Authority shall 
make a Termination Payment to the Concessionaire in an amount equal to 
90% (ninety per cent) of the Debt Due less Insurance Cawr. 

343.2 If Termination is an account of an Indirect Political Event, the Authority 
shall make a Termination Payment to the Concessionaire in an amount equal 
to: 

a )  Debt Due less Insurance Cover; provided that if any insurance claims 
forming part of the Insurance Cover are not admitted and paid, thm 
80% (eighty per cent) of such unpaid claims shall be included in the 
computation of Debt h e ;  and 

. 
) 1 10% (one hundred and ten per cent) of the Adjusted Equity. 

34.9.3 If Termination is on account of a Political Event, the Authority shill make a 

d E t b  about the 



findly settIed in accordance with the Dispute Resolution Procedure; 
provided that the burden of proof as to the occmence or existence of such 
Force Majeure Event shall be upon the Party claiming relief and/or excuse on 
account of such Force Majeure Event. 

34.11 Excuse from performance of obligations 

If the Affected Party is rendered wholly or partidly unable to perform its 
obligations under this Agreement because of a Force Majeure Event, it shall 
be excused from performance of such of its obligations to the extent it is 
unable to perform on account of such Force Majeure Event; provided that: 

(a) the suspension of performance shall be of nu greater scope and of no 
longer duration than is reasonably required by the Force Majeure 
Event; 

Ib) the Affected Party shall make all reasonable efforts to mitigate or 
limit damage to the other Party arising out of or as a result of the 
existence or occurrence bf such Force Majeure Event and to cure the 
same with due diligence; and 

(c) when the Affected Party is able to resume performance of its 
' party 
of its 
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ARTICLE 35 

COMPENSATION FOR BREACH OF AGREEMENT 

35.1 Compensation for default by the Concessimaire 

Subject to the provisions of Clause 35-6, in the event of the Concessionaire 
being in material default or breach of this Agreement, it shall pay to the 
Authority by way of compensation, all direct costs suffered or incurred by 
the Authority as a consequence of such material default, within 30 (thirty) 
days of receipt of the demand supported by necessary particulars thweaf; 
provided that no compensation shall be payabl~ under this Clause 35.1 for 
my breach or dehuIt in respect of which Damages are expressly specified 
and payable under this Agreement or for any consequential losses incurred 
by the Authority. - 

353 Compensatkn for default by the Authority 

Subject to !he provisions of Clause 35.6, in the event of the Authority being 
in material default or breach of this Agreement at any time after the 
Appointed Date, it shall pay to the Concessionaire by way of compensation, 
all direct costs suffered or incurred by the Concessionaire as a c o n s q m m  
of such material default within 30 (thirty) days of receipt of the demand 
supported by necessary particulars thereof; provided that no such 
compensation sM1 be payable for any breach or default in respect of which 
Damages have been expressly specified in this Agreement. For the avoidance 
of doubt, eornpensation payable may include interest payments on debt, 
O&M Expenses, any increase in capital costs on account of inflation and all 
other wsts directly attributable to such material default but shall not include 
loss of Fee revenues, debt repayment obligations or other consequential 
losses, and for determining such compensation,' information contained in the 
Financial Package and the Financial Model may be relied upaa to the extent 
it is relevant, 

353 Emtension of Concession Period 

Subject to the provisions of Clause 35.6, in the event that a material default 
or breach of this Agreement set forth in Clause 35.2 causes delay in 
achieving COD or leads to susptnsion of or reduction in collection of Fee, as 
the case may be, the Authority shail, in addition to payment of compensation 
d e r  Clause 35.2, extend the Concession Period, such extension being equal 
in duration to h e  period by which COD was delayed or the collection of Fee 
remained suspended on account thereof, as the case may be; and in the event 

E 25% (twenty five per cent) in 
ge Daily Fee For four days shall 

c day in the Concession Period. 



35.4 Compensation Tor Competing Roads 

35.4.1 Subject to the provisions of Clause 35.6, in the event that an Additional 
Tollway or a ckmpeting Road, as the case may be, is opened to tr&c in 
breach of this Agreement, the Authority shall pay to the Concessionaire, for 
each day of breach, compensation in a sum equal to the diKemce k w n  
the average daily Realisable Fee and the pmjected daily Fee (the "Projected 
Pee") until the breach is cured. The Projected Fee hereunder shall be an 
amount equal to the Average Daily Fee, increased at the close of every 
month by 0.5% (zero paint five per cent) thereof and revised in accordmce 
with Clause 27-2. Fur the avoidance of doubt, the Average Daily Fee for the 
purposes of this Clause shall be the amount so determind in respect of the 
~c&unting Year or period, as the case may be, occurring prior to such 
opening ox operation of an Additional Tollway or a Competing Road, as the 
case may be. 

35.4.2 Payment of compensation under this Clause 35.4 shall be deemed to cure the 
breach of this Agreement so long as the Authority continues to pay 
compensation hereunder. In the event tbat the Concessionaire is relieved of 
its obligation to undertake comtmction of Six-Laning in accordance with the 
provisions of Clause 12.5.4, the waiver of Six-Laning shall be deemed to 
cure the breach of this Agreement as from the Scheduled Six-Laning Date. 

35.5 Compensation to be in addition 

Compensation payable under this AFticle 35 shall be in addition to, and not 
in substi~ion for, or dder&atian of, Termination Payment, if any. 

35.6 Mitigation of costs and damage 

The Affected Party shall make mitigale or limit the 
costs and damage arising out of Agreement by the 
other Party. 
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ARTICLE 36 

SUSPENSION OF CONCESSTONAXRE'S RIGHTS 

36.1 Suspension upon Concessionaire Defadt 

Upon occurrence of a Concessionaire Default, the Authority shall be entitled, 
without prejudice to its other rights and remedies under this Agreement 
including its rights of Termination hereunder, to {i) suspend all rights ofthe 
Concessionaire under this Agreement including the Concessionaire's right to 
coIlect Pee, and other revenues pursuant hereto, and (ii) exercise such rights 
itself and perform the obligations hereunder or authorise any other person ta 
exercise or perform the same on its behalf during such suspension (the 
"Suspeasion"). Suspension hereunder shall be effective forthwith upon issue 
of notice by the Authority to the; Concessionaire and may extend up to a 
period not exceeding 180 (one hundred and eighty) days from the date of 
issue of a h  notice; provided that u p n  writtea request from the 
Concessionaire and the Lenders' Representative, the Authority shall extend 
the aforaid period of 180 (one hundred and eighty) days by a furher period 
not exceeding 90 (ninety) days. 

36.2 Authority to act on behalf of  Concessionaire 

36.2.1 During the period of Suspension, the Authority shall, on behalf of the 
Concessionaire, collect all Fee and =venues under and in accordance with 
this Agreement and deposit the same in the Escrow Acoount. The Authority 
&I1 be entitled to make withdrawals from the Escrow Account for meeting 
the costs incurred by it  for remedying and rectifying the cause of Suspension, 
and thereafter far defraying the expenses specified in Clause 31.3. 

36.2.2 D u r ' i  the M o d  of Suspension hereunder, all rights and liabilities vested in 
the Concessionaire in accordance with the provisions of this Agreement shall 
continue to vest therein and all things done or actions taken, including 
expenditure incurred by the Authority for discharging the obligations of the 
Concessionaire under and in accordance with this Agreement and the Praject 
Agreements, shall be deemed to have been done or taken for and on behalf of 
the Cmcessionaire and the Concessionaire undertakes to indemnify the 
Authority for all costs incurred during such period. The Concessionaire 
hereby licences and sublicences respectively, the Authority or any other 
gerson authorised by it under C l a w  36.1 to use during Suspension, all 
Intellectual Property belonging to or licenced ta the Concessionaire with 
respect to the Project Highway and its design, engineering, c o ~ c t i o n .  
operation and maintenance, and which is used or created by the 

>Concessionaire in performing its obligations under tht 

ocation of Suspension 
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the Concessionaire under th is  Agreement. For the avoidance of doubt, the 
Parties expressly agree that the Authority may, in its discretion, revoke the 
Suspension at any time, whether or not the caw of Suspension has been 
rectified or removed hereunder, 

36.3.2 Upon the Concessionaire having cuted the Concessionaire Default within a 
period not exceeding 90 (ninety] days from the date of Suspension, the 
Authority shall revoke the Suspension forthwith and restore all rights of the 
Concessionaire under this Agreement. 

36.4 Substitution of Concessionaire 

At any time during the pdod of Suspension, the Lenders' Representative, on 
behalf of Senior Lenders, shall be entitled to substitute the Concessionaire 
under and in accordance with the Substitution Agreement, and upon receipt 
of notice thereunder fmm the Lenders' Representative, the Authority shall 
withhold Termination for a period not exceeding 180 (one hundred d 
eighty) days from the date of Suspension, and any extension thereof under 
Clause 3 6.1, for enabling the Lenders' Representative to exercise its rights of 
substitution on behalf of Senior Lenders. 

36.5 Terminafian 

36.5-1 At any time during the period of Suspension under this Article 36, the 
Concessionaire may by notice require the Authority to revoke h Suspension 
and issue a Termination Nutice. Subject to the rights of the Lenders' 
Representative to undertake substitution in accordance with the provisions of 
this Agreement and within the period specifid in Clause 36.4, the Authority 
shall, within 15 (Ween) days of receipt of such notice, terminate this 
Agreement under and in accordance with Article 37. 

365.2 Notwithstanding mything to the contrary contained in this Agreement, in the 
event that Suspension is not revoked within 180 {one hundred and eighty] 
days h m  the date of Suspension heixunder or within the extended period, if 
any, set forth in C l a w  36.1, the Concession Agreement shall, upon q j l  
of the aforesaid period, be deemed 
agreement of the Parties and dl the pr 
mutatis rn~andis* to such Termhat 

the Authority upon occurre 
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ARTICLE 37 

TERMXNATION 

37.1 Termination for Concessiooaire Default 

37.1 .I Saw as otherwise provided in this Agreement, in the event that any of the 
defaults specified below shall have occurred, and the Concessionaire fails to 
cure the default within the Cure Period set fodh below, or where no Cure 
Perid is specified, then within a Cure Period of 60 (sixty) days, the 
Concessionaire shall be deemed to be in default of this Agreement (the 
"Concessionaire Default"), unless the default has occurred solely as a result 
of any breach of this Agreement by the Authority at due to Force Majeure- 
The defaults referred ta herein shdi include: 

(a) the Performance Swurity has been encashed and appropriated in 
accordance with Clause 9.2 and the Concessionaire fails to replenish 
or provide fresh Performance Security within a Cure Period of 30 
(thirty) days; 

subsequent to the repIenishment or furnishing af fresh Performance 
Security in accordance with Clause 9.2, the Concessionaire fails to 
cure, within a Cure Period of 90 [ninety) days, the Concessionaire 
Default for which whole or part of the Performance Security WEIS 

appropriated; 

(c) the ConcessionaiTe does nut achieve the latest outstanding Project 
Milestone due in accordance with the provisions of Schedule-G and 
continues to be in default for 120 (one hundd and twenty) days; 

(d) the Concessionaire abandons or manifests intention to abandon the 
construction or operation of the Project Highway without the prior 
written cansent of the Authority; 

(e) Project Campletion Date does not occur within the period specified in 
Clause 12.4.3; 

(0 the Puach List item have not been completed within the period set 
forth in Clause 14.4.1; 

(g) the Concessionaire is in breach of the M a i n h c e  Requirements or 
the Safety Requirements, as the case may be; 

(h) the Concessionaire has failed to make m y  payment to the Authoritv 
within the period specified in 

iii EscrbwDefault has oc naire Fails to cure 

u p  occurrence of 



Termination, as the case may be, in accordance with the Substitution 
Agreement and the Concessionaire fails to cure the default within the 
Cure Period specified hereinabove; 

Ik) a breach of any of the Project Agreements by the Concessionaire has 
caused rt Material Adverse Effect; 

0) the Concessionaire creates any Encumbrance in beach of this 
Agreement; 

(m) the Concessionaire repudiates this Agreement or otherwise takes any 
action or evidences ox conveys an intention not to be bound by the 
Agreement; 

(n) a Change in Ownership has occurred in breach of the provisions of 
Clause 5.3; 

(0) there is a transfer, pursuant to law either of (i) the rights andfor 
obligations of the Concessionaire under any of the Project 
Agreements, or of (ii) all or part of the assets or undertaking of the 
Concessi~ire,  and such transfer causes a Material Adverse Effect; 

@) an execution levied on my of the assets of the Concessionaire has 
caused a Material Adverse Effect; 

(4 the Concessionaire is adjudged bankrupt or insolvent, or if a -tee 
or receiver is appoinied for the Concessionaire or for the whole or 
materid part of its assets that has a materiaI bearing on the Project; 

(r) the Concessionaire has been, or is in the process of beiig liquidated, 
dissolved, wclund-up, amalgamated or reconstituted in a manner that 
would cause, in the reasonable opinion af the Authority, a Material 
Adverse Effect; 

Is) a resolution for winding up of the Concessionaire is passed, or any 
petition for winding up of the Concessionaire is admitted by a court 
of competent jurisdiction and a provisional liquidator or receiver is 
appointed and such order has not been set aside within 90 (ninety) 
days of the date thereof ox the Concessionaire is ordered to be wound 
up by Court except for the purpose of amalgamation or 
reconstruction; pravided that, as part of such amalgamation or 
reconstruction, the entire property, assets and undertaking of the 
Concessionaire are transferred to the analgamated or reconstructed 
entity and that the amalgamated or reconstructed entity has 
unconditiodly assumsd the obligatwns of the Concessionaire under 
this Agreement and the Project Agreements; and provided that: 

obligations under this A 



(ii) the amalgamated or reconstructed entity has the financial 
standing to perform its obligatians under this Agreement and 
the Project Agreements and has a credit worthiness at Imt as 
g o d  as that of the Concessionaire as at the Appointed Date; 
and 

(iii) each of the Project Agreements remains in fuU force and 
eEwt; 

(t) any representation or warranty of the Concessionaire herein 
contained which is, as of the date hereof, fbund to be materialIy false 
or the Concessionaire is at any time hereafter found to be in breach 
thereof: 

(u) the Concessionaire submits to the Authatity any statement, notice or 
other document, in written or electronic form, which has a material 
effect on the Authority's rights, obligations or interests and which is 
false in material patticulars; 

(v) the Concessionak has failed to fuIfiI any obligation, for which 
faiIure Tenninsrtien has been specified in this Ageement; or 

(w) the Conctssionah commits a default in complying with any other 
provision of this Agreement if such a default causes a Material 
Adverse Effect on the Authority. 

37.1.2 Without prejudice to any other rights or remedies which the Authority may 
have under this Agreement, upon occurrence of a Concessionaire Default, 
the Authority sMI be entitled to terminate this Agreement by issuing a 
Termination Notice to the Concessionaire: provided that before issuing the 
Termination Notice, the Authority shdI by a notice inform the 
Concessionaire of its intention to issue such Termination Notice and grant I5 
[fifleen) days to the Concessionaire to make a representation, and may after 
the expiry of such 15 (fifteen) days, whether or not it is in receipt of such 
representation, issue the Termhation Notice, subject to the provisions of 
clause 37.1.3. 

37.1.3 The Authority shall, if here be Senior Lenders, send a copy of its notice of 
intention to issue a Termination Notice r e f e d  to in CIause 3 7. L2 to infarm 
the Lenders' Representative atad grant 15 (fifteen) days to the Lenders' 
Representative, for making a representation an behalf of the Senior Lenders 
stating the intention to substitute the Concessionaire in accordme with the 
Substitution Agreement. In the event the Authority receives such 
representation on behalf of Senior Lenders, it shall, in its discretion, either 

ion, as the case may bi, for 
the Senior Lenders' right 

Provided that the Lenders' Repremtativ 

3 



Senior Lenders' right of substitution, procure that the default specified in the 
notice is cured within the aforesaid period of 180 (one hundred and eighty) 
days, and upon such curing thereof, the Authority shall witfidtaw its notice 
referred to above and restore all &e rights of the Concessionaire: 

Provided further that upon written request from the Lenders' Representative 
and the Concessionaire, the Authority shall extend the aforesaid period of 
180 (one hundred and eighty) days by such firher period not exceeding 90 
(ninety) days, as the Authority may deem appropriate. 

37.2 Termination far Authority Default 

37.2.1 In the event that any of the defaults specified bebw shall have occurred, and 
the Authority fails to cure such dehult within a Cure Period of 90 ( n i n e )  
days or such longer period as has been expressly provided in this Agreement, 
the Authority shalI be deemed to be in default of this Agreement (the 
"Authority Ilefault")ess the default has murred as a result of any 
breach of this Agreement by the Concessionaire or due to Farce Majeure. 
The defaults referred to herein shU include: 

(a) The Authority commits a material default in complying with any of 
the provisions af this Agreement md such default has a Material 
Adverse Effect on the Concessionaire; 

(b) the Authority has failed to make any payment to the Concessionaire 
within the period specified in this Agreement; 

c the Authority repudiates this Agreement or otherwise takes any 
action that amounts to or manifests an irrevocable intention nut to be 
bound by $is Agreement; or 

(d) the Swte commits a material default in complying with the provisions 
of the Slate Suppart Agreement if such defauIt has a U a t d  
Adverse Effect on the Concessionaire and the breach continues for a 
period of 90 (ninety) days from the date of notice given in this behalf 
by the Concessionaire to the Autharity. 

3 7.2.2 Without prejudice to any other right or remedy which the Concessianaire may 
have under this Agreement, upon occurrence of an Authority Defaulf the 
Concessionaire shall, subject to the provisions of the SuMiWtion 
Agrment, be entitIed to terminate this Agreement by issuing n Termination 
Notice to the Authority; provided that before issuing the Termination Notice, 
the Concessionaire shall by a notice inform the Authority of its intention to 



Operation Perid, the Authority shall p3y to the Concessionaire, by way of 
Termination Payment, an amount equal to 90% (ninery per cent) of the Debt 
Due less Insurance Cbver; provided that if any durance ctaims forming palt 
of the ZCISU- Cover are not admi& and paid, then 80°h (eighty per cent) 
of such unpaid claims shall be included in the computation sf Debt Due. For 
the avoidance of doubt, the Concesionaire heeby ackrvowledges that no 
Termination Payment shdl be due or pasable an account of a Concessionais 
Defadt occuning prior to COD, 

373.2 Upon Termination on account of an Authority Default, the Authority shall 
pay to the Conccssionaice, by way of Termination Payment, w amount equal 
f o: 

(a) Debt Due; and 

@) f 50% {one h W B d  and fifty per cent) of the Adjusted Equity. 

37.3.3 Termination.Payment shall become due and payable to the Concessionaire 
within 15 (fifteen) days of a demand being made by the Concessionaire to 
the Authority with the neDessary particulars, and h the even1 of any dehy, 
the Authority shall pay interest at a rate equal to 3% (three per cent) abve 
the Bank Rate on the mount of Termination Payment remaining unpaid; 
provided that such delay sMI not exceed %I (ninety) days. For the avoidance 
of do&, it is expressly agreed that Termination Payment shall constitute full 
discharge by She Authority of its payment obligations in respect thereof 
hermdm. 

37.3,4 The Chn~ssionaire expmssly agrees W T-indion Papent  under this 
Article 37 s t d l  constitute a !id1 and final settlement of all claims of the 
Concessionaire an account of Termination of this Agreement for any reason 
whatsoever a d  that the Concessiodre or my shmholder thereof shall not 
have any fwhzr right or cIairn under any law, treaty, conurntion, contract OF 
otherwise. 

37.4 Ofber rights and obligatiasr of the Authority 

Upan Teminalion far my reason wbatso~ver, the Authority sha(I.. 

(a) be deemed to bave taken possession ad contra1 of the Project 
Highway forthwith; 

(b} take possesion and cmmI of all materials, stores, implements, 
conStnterjoa plants and equipment on or about the Site; 

k entitled to restrain the Comcessimaire and my pcfson claiming 
though or undet the Coacessionaire fFom entering upon the Site or 
any part of the Wject; 

require the Concessionaire to 
Requirements set fa& in Chwc.3 



(e) succeed upon election by the Authority, without the necessity of my 
further action by the Concessionaire, to the interests of the 
Concessionaire under such of the Project Agreements as the 
Authority may in its discretion deem appropriate, and shall upon such 
election be liable to the Contractors only for compensation accruing 
and becoming due and payabk to them under the terms of their 
respective Project Agreements from and after the date the Authority 
elects to succeed to the interests of the Concessionaire. For the 
avoidance of doubt, the Concessionaire acknowledges and agrees 
that dl sums claimed by such Contractors as being due and owing for 
works and services performed or accruing on account of any act, 
omission or event prior to such date shall constitute debt between the 
Concessionaire and such Contractors, and the Authority shalt not in 
any manner be liable for such sums. It is further agreed that in the 
event the Authority elects to cure any outstanding defaults under such 
Project Agreements, the amount expended by the Authority for this 
purpose sMl be deducted from the Termination Payment. 

375 Survival #f rights 

Notwithstanding anything to the mtrary contained in this Agreement, but 
subject to the provisions of Clause 373.4, any Termination pursuant to the 
provisions of this Agreement shall be without prejudice to the accrued rights 
of either Party including its right to claim and recover money damages, 
insurance proceeds, security deposits, and other rights and remedies, which it 
may have in law or cantract. All rights and obligations of either Party under 
this Agreement, indudiig Termination Payments and Divestment 
Requirements, shall survive the Termination to !he extent such survival is 



ARTlCLE 38 

DIVESTMENT OF RIGHTS AND INTEREST 

38.1 Divestment Req uiremeats 

3 8.1.1 Upan Tamination, the ~ncessiunajre %$all wmp'iy with and canform to the 
following Divestment Requirements: 

(a) notifjr to the Authority torthwith the lwa~hn and particulars of all 
Project AmPq 

(b) deliver forthwith the actual or comttLICfive p m i o n  of rhe Project 
Highway, free and ckar of all Emumbrances, save and except to the 
extent set forth in the Subsiituti~n AgremwI; 

(c) cuse all Project Assets, including fhe rod, bddg&, smefures and 
quipment, of all defects and deficiencies so hat the Project Highway 
is c~npl ian t  with the: Maintenance Requirements; provided that in the 
event of Tmimtion during the Construction Period, all Project 
Asem shall be handed over on 'as is where is' basis afier bringing 
them to a safe condition; 

(d) deliver and transfer relevant records, =ports, InteZIec~I Praperly 
and 0th licences pertaining to rbt Project Highway and its design, 
engineering, constm~tim, opedon and maintenance, including dl 
programmes aad rnanuals pertaining theretu, and mmpkte 'as built' 
Drawings as on the Tmfer Date. For the avoidance of doubt, the 
Conesssionaire rqtwnts and warrants that he lntellacrual Property 
delivered baeunder shall be adequate and complete for the design, 
engineering, wnstnrction, operation d mkilenahlce of the Project 
Higl~way and shall k assigned to the Authority b e  of any 
encumbm@; 

(e) m r  andlor deliver all ApelicabIe Fernrim to the extent 
permissible under Appli~able Law; 

{fl execuit such d& of wnvsyame, documents and other writings as; 
the Authority may mmnably reqoirc for ccmveyhg, divesting and 
assigning dl the rights, title and i n t e ~ ~ t  of the Concessionaire in the 
Project Highway, inchding manufacturers' wmties in respect of 
any plant or equipmeat and the right to receive ~ l ~ d ' i g  insurance 
claims to the extent due a d  payable te the Authority, absoIutsly unto 
the Auhrity or its nomW, and 

I under Applicable Laws for 

< assignment of all rights, title and 

Authority or to its nominee. 



38.1.2 Subject to the exercise by the Authority of its rights under this Agreement or 
under any of the Project Agreements to perform or procure the performance 
by a third party of any of the obligations of the Concessionaire, the Parties 
shall continue to perform their obligations under this Agreement, 
notwithstanding the giving of any Termination Notice, until the Termination 
of this Agreement becomes effective in accordance with its terms. 

38.2 Inspection and cure 

Not ealier than 90 (ninety) days prior to Termination but not later than 15 
(fifteen) days prior to the effective date of such Termination, the Independent 
Engineer shall verify, after giving due notice to the Concessionaire of the 
time, date and venue of such verification, compliance by the Concessionaire 
with the Maintenance Requirements, and if required, cause appropriate tests 
to be carried out at the Concessionaire's cost for this purpose. Defaults, if 
any, in the Maintenance Requirements shall be cured by the Concessionaire 
at its wst and the provisions of Article 39 shall apply, mutatis murandis, in 
relation to curing of defects or deficiencies under this Article 38. 

38.3 Cooperation m d  assistance on transfer of Project 

38.3.1 The Parties sMl cooperate on a best effort basis and take ail necessary 
measures, in good faith, to achieve a smooth transfer of the Project in 
accordance with the provisions of this Agreement sa as to protect the safety 
of and avoid undue delay or inconvenience to the Users, other members of 
the public or the lawful occupiers of any part of the Site. 

38.3.2 The Partiw shall provide to each other, 9 {nine) months prior to the Transfer 
Dare in the event of Termination by efflux of time md immediately in the 
event of either Party conveying to the other Party its intent to issue a 
Termination Notice, as the case m y  be, as much information and advice as 
is reasonably practicable regarding the proposed arrangements for operation 
of the Project following the T m f e r  Date. The Concessionaire shall further 
provide such reasonable advice and assistance as the Authority, its 
concessionaire or agent may r a n a b l y  require for operation of the Project 
until the expiry of 6 (six) months aRer the Transfer Date. 

38.33 The Authority shall have the qtion to purchase or hire from the 
Concessionaire at a fair market value and h e  fiom any encumbrance all or 
any part of the plant and machinery used in connection with the Project but 
which does not form part of the assets specified in Clause 38.1 -1 and is 
reasonably required in connection with operation of the Project. For the 

. - avoidance of doubt, in the event of dispute or difference relating to fair 
market value, the Dispute Resolution Procedure shall apply. 



(the "Vesting Cert'rficate"), which will have the effect of constituting 
evidence of divestment by the Concessionaire of all of its rights, title and 
interest in the Project Highway, and their vesting in the Authority pursuant 
h e ~ t o .  It is expressly agreed that any defect or deficiency in the Divestment: 
Requirements shall not in any manner be canstrued or interpreted as 
restricting the exercise of any rights by the Authority or its nominee on, or in 
respect of, the F j e c t  Highway on the footing that all Divestment 
Requirements have been complied with by the Concessionaire. 

38.5 Additional Facilities 

Notwithstanding anything to the contrary contained in his Agreement, all 
Additional Facilities shall continue to vest in the Concessionaire upn and 

' after Termination. 

38.6 I)ivatrnmt costs e tc  

38.6?1 The Concessionaire shall bear and pay all costs incidental to divestment of 
all of the rights, title and interest of the Concessionaire in the Project 
Highway in favour of the Authority upon Termination, save and except that 
all stamp duties payable on any deeds or Documents executed by the 
Concessionaire in wnnection with such divestment shall be b e  by the 
Authoity. 

38.6.2 In the event of any dispute 
Article 38, the Dispute ~esolution&!@ 

under this 
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ARTICLE 39 

DEFECTS L~BTLXTY AmER TERMINATION 

39.1 Liability for defects after Termination 

The Concessionaire shall be responsible for dI defe&ts and deficiencies in 
the Project Highway for a period of 1 26 (One hundred and twenty] days after 
Termination, and it sball have the obligation to repair or rectify, at irs own 
cost, all defects and deficiencies observed by the Independent Engineer in 
the Project Highuay during the doresaid period. In the event that tbe 
Concessionaire fails to repair or rectify such defect or deficiency witkin a 
period of 15 (fifteen) days from the date of notice issued by the Authority in 
this behalf, the Authority shall be entitled to get the same repaid or 
rectified at the Concessionaire's risk and wst so as to make the Project 
Highway conform to the Maintenance Requirements. All costs incurred by 
the Authority hereunder shaIl be reimbursed by the Concessionaire to the 
Authority within 15 (fifteen) days of receipt of demand thereof, and in the 

. event of default in reimbursing such costs, the Authority shall be entitled to 
recover the same from the Escrow Account. 

39.2 Retention in Escrow Account 

39.2.1 Notwithstanding mything to the contrary contained in this Agreement, but 
subjeet: to the provisions of CIause 39.2.3, a sum equal to 5% (five per cent) 
of the told Realisable Fee for the year immediately preceding the Transfer 
Date shall be retained in the Escrow Account for a perid of 120 (one 
hundred and twenty) days after Termination for meeting the liabilities, if 
any, arising out of or in connection with h e  provisions of Clause 39. I.  

39.2.2 Without prejudice to the provisions of Clause 39.2.1, the Independent 
Engineer shall carry out an inspection of the Project Highway at any time 
between 23 0 [two hi~~~dred and ten) and 180 (one hundred and eighty) days 
prior to the Termination h d  if it recommends that the status of the Project 
Highway is such that a m larger than the amount stipulated in Clause 
39.2.1 should be retained in the Escrow Account and for a period longer fhan 
the aforesaid 120 (one hundred and twenty) days, the amount mmmendtd 
by the Independent Engineer shall be retained in the Escrow Account for the 
@od spee'rfid by it 

39.2.3 The Concessionaire may, for the performance of its obligations under this 
Article 39, provide to tbe Authority a guarantee h r n  a Bank far a sum 
equivalent to the amount determined under Clause 39.2.1 or 39.2.2, as the 
case may be, and for tbe period specified thereia, substantially in the form 



Performance Guarantee under this Clause 392.3, the retention of h d s  in 
Escrow Account in terms of Clause 39.2.1 or 39.2.2. as the case mav ... 

sha1I be dispensed with. 
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Part VI 
Other Provisions 
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ARTICLE 40 

ASSIGNMENT AM) CHARGES 

40.1 Restrictitma on assignment and charges 

40.1.1 Subject to Clauses 40.2 and 40.3, this Agreement shall not be assigned by the 
Concessionaire to any person, save and except with the prior consent in 
writing of the Authority, which consent the Authority shall be entitled to 
decline without assigning any reason 

40.1.2 Subject to the provisions of Clause 40.2, the Concessionaire shall not create 
nor permit to subsist any Encumbrance, or athenrise transfer or dispose of 
all or any of its rights and benefits under this Agreement or any Project 
Agreement to which the Concessionaire is a party except with prior consent 
in writing of the Authority, which consent the Authority shall be entitled to 
decline without assigning any reason. 

40:2 Permitted assignment and charges 

The restraints set fotth in Clause 40.1 shall not apply to: 

{a) liens arising by operation of law {or by an agreement evidencing the 
same) in the ordinary course of business of h e  Project Highway; 

@) mortgagedpledg&ypo~.ecaIion of gooddassets other than Project 
Assets and theh dated documents of title, a charge on the Fscrow 
Account, a-ising or created in the ordinary c o w  of business of the 
Project Highway, and as security only f i  indebtedness to the Senior 
Lenders under the Financing Agreements andlor for working capital 
mangemeats far the Project Highmy 

(c) assignment a£ rights, interest and obligations of the Concessionaire to 
or in favour of the Lmders' Representative as nominee and for tbe 
benefit of the Senior Lenders, to the extent covered by and in 
accordance with the Substitution Agreement as security for financing 
provided by Senior Lenders under the Financing Agreements; and 

(d) liens or encumbrances required by any Applicable Law. 

403 Substitution Agreement 

40.3.1 The Lenders' Representative, on behalf of Senior Lenders, may exercise the 
right to substitute the Concessionaire pursuant to the agreement for 
substitution of the Concessionaire (the "Sabstitufion Agreement") to be 

Representative, on behalf of Senior Lenders, 
forth in Schedule-V. 

Upon substitution of the hcessionaire 
Substimon Agreement, the Nomina 



Concessionaire shall be deemed to  be the Concessionaire under this 
Agreement and shall enjoy all rights and be responsible for all obligations of 
the Concessionaire under this Agreement as if it were the Concessionaire; 
provided that where the Concessionaire is in breach of this Agreement on the 
date of such substitution, the Authority shall by notice grant a CUR Period of 
120 {one hundred and twenty) days to the Concessionaire for curing such 
breach. 

40.4 Assignment by tho Authority 

Notwithstanding anything to the contray contained in this Agreement, the 
Authority may, after giving 60 (sixty) days' notice to the Concessionaire, 
assign and/ or transfer any of its righ 
this Agreement to an assignee who 
Authority, capable of fulfilling all 

under this Agreement. 
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Fow Lmmg of Pa l l~e l -  lndapw S- d NH-17 h km 0.000 lo km 84.000 in the &8!a of 
Mahamsfdm to ha executed on BOT (raIIJ on DBMT basis under NmlP P M e  /It Project 



ARTICLE 4 1 

CHANGE IN LAW 

If as a result of Change in Law, the Concessionaire suffers an increase in 
casts or reduction in net after-tax return or ather financial burden, the 
aggregate financial effect of which exceeds the higher of Rs. 1 crore (Rupees 
one crore) and 0.5% (zero point five percent) of the Realisable Fee in any 
Accounting Year, the Concessionaire may sa notify the Authority and 
propose amendments to this Agreement so as to place the Concessionaire in 
the same financial position as it would have enjoyed had there k n  ao such 
Change in Law resulting in the wst increase, reduction in return or other 
financial burden as aforesaid. Upon notice by the Concessionaire, the Parties 
shalI meet, as soon as reasonably practicable but no later than 30 (thirty) 
days fmrn the date of notice, and either agree on amendments to this 
Agreement or on any other mutually agreed mgement:  

Provided that if no agreement is reached within 90 (ninety) days of the 
aforesaid notice, the Concessionaire may by notice require the Authority to 
pay an mount that would place the Concessionaire in the same financial 
position that it would have enjoyed had there been no such Change in Law, 
and within 15 (fifteen) days of ~ c e i p t  of such notice, along with particulars 
thereof, the Authority shall pay the amount specified therein; provided that if 
the Authority shall dispute such claim of the Concessionaire, the same s h d  
be settled in accordance with the Dispute Resolution Procedure. For the 
avoidance of doubt, it is agreed that this Clause 41.1 shall be restricted to 
changes in law directly affecting the Concessionaire's costs of performing its 
obligations under this Agreement. 

41.2 Reduction id casts 

If as a result of Change in Law, the Concessionaire benefits f i ~ m  a reduction 
in costs or increase in net after-tax return or other financial a, the 
aggregate financial effect of which exceeds the higher of Rs. 1 crore (Rupees 
one crore) and 0.5% (zero point five percent) of the Realisable Fee in any 
Accounting Year, the Authority may so notify the Concessionaire and 
propose amendmenis to this Agreement so as to place the Concessionaire in 
the same -cia1 position as it would have enjoyed had there been no such 
Change in Law resulting in the decreaed costs, increast in return or other 
fmmcial gins as &resaid. Upon notice by the Authority, the Paties shall 
meet, as soon as.reasonably practicable but no later than 30 days 
from the date of notice, and either agree 
Agreement or on any other mutual1 y agreed 

vided that if no agreement is reached 
faresaid notice, the Authority may by no 

I an amount that would place the C 
tion chat it wouId have enjoyed had 



and within 15 (fifteen) days of receipt of such notice, along with particulars 
thereof, the Concessionaire shall pay the amount specified therein to the 
Authority; provided that iE the Concessionaire shall dispute such claim of the 
Authority, the same shalI be settled in accordance with the Dispute 
Resolution Pmedure. For the avoidance of doubt, it is agreed that this 
Clause 41.2 shall be restricted to changm in law directly affecting the 
Concessionaire's casts of performing its obligations under this Agreement. 

4 1 3  Protection of N f V  

Pursuant to the provisions of Clauses 41.1 and 41.2 and for the purposes of 
placing 'the Concessionaire in the same financia1 position as it would have 
enjoyed had there been no Change in Law affecting the costs, returns or 
other financial burden or gains, the Parties shall rely on the Financial Model 
to estabIish a net present value (the "NPV') of the net cash flaw and make 
necessary adjustments in costs, revenues, compensation or other relevant 
parameters, as the case may be, to procure that the NPV of the net cash flow 
is the same as it wouId have been if no Change in Law had occtuxd. 

41.4 Rntrictian on cash compensation 

The Parties acknowledge and agree that the demand for cash compensation 
under this Article 41 shall be restricted to the effect of Change in Law during 
the respective ~ c c u h n ~  Year and shall be made at any time after 
commencement of such year, but no later than one year from the close of 
such Accounting Year, h y  demand for cash compensation payable for and 
in respect of any subsequent Accounting Year shall be made after the 
commencement of the Accounting Year to which the demand pertains, but 
no later than 2 (two) years from the close of S U C ~  Accounting Year. 

41.5 No claim in the event of recovery from Users 

Notwithstanding anything to the conhay conteriod in this Agreement, the 
Authority shall not in any manner be Iiable to reimburse to the 
Cancessiomire any sums on account of a Change in Law if the same are 
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ARTICLE 42 

LIABILITY AND INDEMNITY 

42.1 General indemnity 

42.1.1 The Conc;&do~ire will indemnify, defend, save and hold harmless the 
Authority and its off~cers, servants, agents, Government ~nstrumentali ties 
and Government owned a d o r  controlled entitieslenterprises, (the 
"Authority Iademnificd Persons') against any and all suits, proceedings, 
actions, demands and claims from third parties for any loss, damage, cost 
and expense of whatever kind and nature, whether arising out of any breach 
by the Concessionaire of my of its obligations under this Agreement or any 
related agreement or on acfount of any defect at deficiency in the provision 
of services by the Concessionaire to any User or from any negIigence of the 
Concessionaire under contract or tort or on any other ground whatsoever, 
except to the extent that any such suits, proceedings, actions, demands and 

*claims have arisen due to any negligent act or omission, or breach 01 default 
of this Agreement on the part of the Authority Indemnified Persons. 

42.1.2 The Authority will indemnify, defend, save and hold harmless the 
Concessionaire against any and all suits, proceedings, actions, demands and 
claim from third parties far any loss, damage, cast and expense of whatever 
kind and nature arising out of (i) defect in title and/or the rights of the 
Authority in the land comprised in the Site, and/or (ii) breach by the 
Authority o f  any of its obIigations under this Agreement or any related 
agreement, which materially and adversely affect the performance by the 
Concessionaire of its nbligations under this Agreement, save and except that 
where any such c l im,  suit, proceeding, action, andlor demand has arisen due 
to a negligent act ox ornissiaa, or breach of any of its obligations under any 
provision of this Agreemat or any related agreement and/or breach of its 
statutory duty on the part of the Concessionaire, i ts subsidiaries, affiliates, 
contractors, servam or agents, the same shall be the liability of the 
Concessionaire. 

42.2 Indemnity by the Concessionaire 

42.2.1 Without limiting the generality of Clause 42.1, the Concessionaire shall fulIy 
- indemnify, hold harmless and defend the Authority and the AuthoGty 

Indemnified Persow from and against any and all loss andlor damages 
arising out of or with respect to: 

(a) failure of h e  Concessionaire to comply with Appticable Laws and 
Applicable Permits; 

I 
respect of the inmme or other 

! contractors, suppliers and representat 

non-payment of amounts due as a 

. . 



h i s h e d  to the Concessionaire or any of its contractors which are 
payable by the Concessionaire or any of its contractors. 

42.2.2 Without limiting the generality of the provisions of this Article 42, the 
Concessionaire shall fully indemnify, hold harmless and defend the 
Authority Indemnified Persons from and against any and a11 suits, 
proceedings, actions, claims, demands, liabilities and damages which the 
Authority Indemnified Persons may hereafter suffer, or pay by reason of any 
demands, claims, suits or proceedings arising out of claims of ifingcmeht 
of any domestic or foreign patent rights, copyrfghts or other intellectual 
property, proprietary or confidentiality rights with respect to any materials, 
infarmation, design or process used by the Concessionaire or by the 
Concessionaire's Contractors in perfarming the Concessionaire's obligations 
or in any way incorporated in or related to the Project. If in my such suit, 
action, clairn or proceediags, a temporary restraint order or preliminary 
injunction is granted, the Concessionaire shall rnake every reasonable effort, 
by giving a satisfixtory bond or otherwise, to secure the revocation or 
suspension of the injunction or restraint order. If, in any such suit, action, 
claim or praceedings, the Project Highway, or any part thereof or comprised 
therein, is held to constitute an infringement and its we is permanently 
enjoined, the Concessionaire shall promptly make every reasonable effort to 
secure for the Authority a licence, at no cost to the Authority, authoridng 
wntinued use of the infringing work If  the Concessionaire is unable to 
secure such licence within a reasonable time, the Concessionaire shall, at its 
own expense, and without impairing the Specifications and Standards, either 
replace the affected work, or part, or process thereof with non-infringing 
work or part or pmcess, or modify the same so that it becomes non- 
infringing. 

42.3 Notice and contest of daims 

Zn the event that either Party receives a claim or demand k r n  a thitd party in 
respect of which it is entitIed to the benefit of an indemnity under this Article 
42 {the "Indemnified Party") it sMI notify the other Party (the 
"Indemnifying Party") within 15 (fifteen) days OF receipt d the claim or 
demand and shaH not settle or pay the claim without the prior approval of the 
Indemnifying Party, which approvaI shall not be unreasonably withheId or 
delayed. In the event that the Indemnifying Party wishes to contest or dispute 
the clairn or demand, it may conduct the proceedings in the name of the 
Lndemnified Party, subject to the Indemnified Party being secured against 
any MS~S involved, ti its reasonable satisfaction. 

42,4 Defence of claims 

I n d d f i s d  Party shaIl have the right, but n 



writing its obligation to indemnify the Indemnified Party in respect of loss to 
the full extent provided by this M c l e  42, the Indemnifying Party shall be 
entitled, at its option, to assume and control the defence of such claim, 
action, suit or proceeding, liabilities, pyrhents and obligations at its expense 
and through the counsel of its choice; provided it gives prompt notice of i t s  
intention to do so to the Indemnified Party and reimburses the Indemnified 
Party for the reasonable cost and expenses incurred by the Indernnifid Party 
prior to the assumption by the Indemnifying Party of such defence. The 
Indemnifying Party shall not be entitled to settle or compromise my claim, 
demand, action, suit or proceeding without the prior written consent of the 
Indemnified Party, unless the Indemnifying Party provides such security to 
the Indemnified Party as shall be reasonably required by the lndemnified 
Party to secure the loss to be indemnified hereunder to the extent so 
compromised or settled. 

42.4.2 If the hdemiifging Party has exercised its rights under CIause 42.3, the 
Indemnified Party shalI not be entitled to settle or oornpmmise any claim, 
action, suit or proceeding withaut the prior written wsmt of the 
Indemnifying Party (which consent shall mt be unreasonably withheld or 
delaymi). 

42.4.3 If the Indemnifying Party exercises its rights undw Clause 42.3, the 
lndemnified Party shall nevertheless have the right to employ its own 
counsel, and such counsel may participate in such action, but the fees and 
expenses of such counsel shall be at the elrpense of the Indemnified Party, 
when md as incurred, unless: 

(a) the employment of counsel by such has been authdrised in 
writing by the Indemnifying Party: or 

(b) the I n d d ~ s d  Party shall have rtasonably concIuded that fiere may 
be a conflict of intern between the Indemnifying Party and the 
h d d f i e d  Party in the conduct of the deferlct of such action; or 

(G) the Indemnifying Party sMl not, in fact, have employed independent 
counsel reasonably satisfactory to the Indemnified Party, to assume 
the defence of such action and shall have been so notified by the 
rndemnified Party; or 

Ild) the Indemnified Party shall have reasonably concluded and 
specifically notified the Indemnifying Party either: 

(i) that thwe may be specific defences avaiiable to it which 
different from or additional to those available to the @$ MUMW (ii) 

' B 
P 
h 
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that such claim, action, suit 
have a material adverse effec 
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applicable, the counsel for the Indemnified Party shall have the right to direct 
the defence of such claim, demand, action, suit or proceeding on behalf of 
the rndemnified Patty, and the reasonable fees and disbursements of such 
counsel shall constitute legal or other expenses hereunder. 

42.5 No coasequeo tial claims 

Notwithstanding anything to the contrary contained in this Article 42, h e  
indemnities herein provided shall not include any claim or recovery in 
respect of any cost, expense, loss or damage of an indirect, incidental or 
wnsequeitial nature, including loss of profit, except as expressIy provided in 
this Agretrnent. 

42.6 SuwivalonTcrminaCioa 

The provisions of this Article 42 sh 
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ARTICLE 43 

RIGHTS ANll TITLE OVER THE SITE 

43.1 Licensee rights 

For the purpose of this Agreement, the Concessionaire shall have rights to 
the use of the Site as sole licensee subject to and in accordance with this 
Agreement, and ta this end, it may regulate the entry and use of the Project 
Highway by third parties in accordance with and subject to the provisions of 
this Agreement. 

43.2 Access rights o f  the Authority and others 

43.2,l The Conctssionaire shall allow free access to the Site at all times for the 
authorised representatives and vehicles of the Authority, Senior Lenders, and 
tbe Independent Engineer, and for the persons and vehicles duly authorised 
by any Government Instrumentality to inspect the Project or to 
investigate any matter within their authority, and upon reasonable notice, the 
Concessionaire shall provide to such persons reasonable assistance necessary 
to carty out their respective duties and functions. 

43.2.2 The Concessionaire shall, for the purpose of operation and maintenance of 
any utility or road specifid in Article 11, allow fret access to the Site at all 
times for the authorised persons and vehicles of the controlling body of such 
utility or mad. 

43.3 Property taxes 

All property taxes on the Site shall be payable by the Authority as o m e t  of 
the Sik; provided, however, that any such taxes payable by the 
Concessionaire under Applicable Laws for use of the Site shall not be 
reimbursed or payable by the Authority. 

43.4 Restriction on sub-Wing 

The Concessionaire shaIl net sublicense or sublet the whole or any pixi of 
the Site, save and except as may be expressly set forth in this Agreement; 
provided that nothing contain& here 
reslxicting the right of the Concessi 
performance of its obligations h 
maintenance of all or-my part of the Projec 
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ARTICLE 44 

DISPUTE RESOLUTION 

44.1 Dispute resolution 

44.1.1 Any dispute, difference or controversy of whatever nature howsoever arising 
under or out of or in relation to this Agreement (iaclwling i& interpretation) 
between the Parties, and so notified in writing by either Patty to the other 
Party (the 'Dispute'? shall, in the first instance, be attempted to be resolved 
amicably in accordance with the conciliation procedure set forth in Clause 
44.2. 

44.1.2 The Parties agtee to use their best efforts for resolving all Disputes arising 
under or in respect of this Agreement promptly, equitably and in good faith, 
and further agree to provide each other with reasonable access during normal 
business hours to all non-privileged records, information and data pertaining 
to any Dispute. 

44.2 Conciliation 

In the event of any Dispute between the Parties, either Party may call upon 
the Independent Engineer to mediate and assist the Parties in arriving at an 
amicable settlement thereof. Failing mediation by the Independent Engineer 
or without the intervention of the Independent Engineer, either Party may 
require such Dispute to be referred to the Chairman of the Authority and the 
Chairman of the Board of Directors of the Concessionaire for amicable 
settlement, and upon such reference, the said persons shall meet no later than 
7 (seven) days fiom the date of reference to discuss and attempt to amicably 
resolve the Dispute. If such meeting does not take pIace within the 7 (seven) 
day period or the Dispute is not amicably settled within 15 (fifteen) days af 
the meeting or the Dispute is not resolved as evidenced by the signing of 
written terms of settlement within 30 (thirty) days of the notice in writing 
referred to in Cla& 44.1.1 or such longer period as may be mutually a g r d  
by the Parties, either Party may refer the Dispute to arbitration in accordance 
with the provisions of Clause 44.3. 

44.3.1 Any Dispute which is not resolved amicably by conciliation, as provided in 
Clause 44.2, shall be finally decided by reference to arbitration by a Board of 
Arbitrators appoinkd in accordance with Clause 44.3.2. Such arbitration 
shall IR held in accordance with the Rules af Arbitration of the International 
Centre for Alternative Dispute Resolution, New DeIhi (the 'Rules''), or such 

i 
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selected, and in the event of disagreement between the two arbitrators, the 
appointment shall be made in accordance with the Rules. 

44.3.3 The arbitrators shall make a reasoned award (the "Arvard"). Any Award 
made in any arbitration held pursuant M this Article 44 shaIl be final and 
binding on the Parties as from the date it is made, and the Concessionaire 
and the Authority agree and undertake to carry out such Award without 
delay. 

44.3.4 The Concessionaire and the Authority agree that an A w d  may be enforced 
against the Concessionaire andlor the Authority, as the case may be, and 
their respective assets wherever situated. 

44.3.5 This Agreement and the rights and obligations of the Parties shall remain in 
full force and effect, pending the Award in any arbitration proceedings 
hereunder. 

44.4 Adjudication by ReguIatPry Authority or Commission 

In the event of constitution of a statutory Regulatory Authority or 
Commission with powers to adjudicate upon disputes between the 
Corrcessionair~ and the Authority, all Disputes arising after such constitution 
shall, instead of reference to arbitration under Clause 44.3, be adjudicated 
upon by such Regulatory Authority or Commission in accordance with the 
Applicable Law and all references to Dispute Resolution Procedure sMl be 
construed accordingly. For the avoidance of doubt, the Parties hereto agree 
that the adjudication hereunder shall not be final and binding until an appmI 
against such adjudication has k e n  decided by an appellate sribunal or High 
Court, as the case may be, or no such appeal has been prefmd within the 
time specified in the Applicable Law. 



ARTICLE 45 

I)ISCEOSUIRE 

45.1 Disclosure of Specified Docu mentg 

The Concessionaire shall make available for inspection by any person, 
copies of this Concession Agreement, the Maintenance Manual, the 
Maintenance Pmgramme and the Maintenance Requirements (hereinafter 
collectively referred to as the "Specified Documents"), h e  of charge, 
during normal business hours on all working days at the Toll Plazas and 
Concessionaire" Registered Office. The Cancessionaire shall prominently 
display at each of the ToIl Plazas and toll booths, public notices stating the 
availability af the Specified Documents for such inspection, and shall 
provide copies of the same to any person upon payment of copying charges 
on a 'no profit no loss' basis. 

45.2 Dbclosum of Documeats relating to safety 

The Concessionaire shall make available for inspection by any person copies 
of dl Documents and data relating to safety of the Project Highway, free of 
charge, during n o d  business hours on all working &ys, at the 
Concessionaire's Registered OTtice. The Concessionaire shall make copies 
of the same available to any person upon payment of copying clmges on a 
'no pmfit no bss' basis. 

45.3 Notwithstanding tbt provisions of Clauses 45.1 and 45.2, the Authority shall 
be entitld to direct the Concessionaire, h m  time to time, to withhold the 
disclosure of Protected Documents (w defined hereinbtlow) to any person in 
pursuance of the aforesaid Clauses. 

Explanarion: 

The expression Protected Docum Specified 
Documents or documents referred r portions 
thereof, the disclosure of which old under 

of the Right to Informati 
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ARTICLE 46 

REDRESSAL OF PUBLIC GRKEVANCES 

46.1 Complaints Register 

46.1.1 The Concessionaire shall rnainhin a public relations office at each of the 
Toll Plazas where it shall keep a register (the "Complaidt Register") open 
to public access at all times for remrding of complaints by any person (the 
"Complainanf'). In€onnation relating to the availability of and accws to the 
Complaint Register shall be prominently displayed by the CDncessianaire at 
each Toll Plazas so to bring i t  to the attention of dl Users. 

46.1.2 The Complaint Register sMI be securely bound and each page thereof shdI 
be duly numbered. It shall have appropriate columns including the complaint 
number, date, name and address of the Complainant, substance of the 
complaint and the action taken by the Concessionaire. Emmediately after a 
complaint is registered, the Curtcessionaire shall give a receipt ta the 
Compla\nant stating the date and complaint number. 

46.1.3 Without prejudice to the provisions of Clauses 46.1 .I. and 46.1.2, the 
Authority may, in consultation with the Concassimaire, specify the 
p d u r e  for making complaints in elecmnic form and for responses 
thereto. 

46.2.1 The Concessionaire shall inspect the Cornplaint Register every day and take 
prompt and reasonable action for redress1 of each complaint. The action 
taken shall be briefly noted in the Complaint Register and a reply stating the 
particulars thereof shall he sent by the Concessionaire to the Complainant 
under a certificate of posting. 

46.2.2 Within 7 (seven) days of the close of each month, the Concessionaire shall 
send to the Authority and to the Independent Engineer a true photocopy each 
of all the pages of the Complaint Register on which any entry has been 
recorded during the course of such month, and upon pwusaI thereof, the 
Authority may, in its discretion, advise the Concessionaire to take such 
further action as the Authority may deem appropriate far a fair and just 
dress4  of any grievance. The Concessionaire shall consider such advice 
and inform the Authority of i ts decisi Autharity is of 
the opinion that the Complainant is it may refer the 

the competent forum the Comumer 
Act, 1986, and advise th the compIaint at 
k and cost. 
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ARTICLE 47 

MISCELLANEOUS 

47.1 Goveruiug law and jurisdiction 

This Agreement shall be construed and interpreted in accordance with and 
governed by the laws of India, and the courts at Delhi shall have e~clusive 
jurisdiction over matters dsing out of or relating to this Agreement. 

47.2 Waiver of immunity 

Each Party uncoadi tiodly and irrevocably: 

(a) agrees that the execution, delivery and p - f m a n c e  by it of this 
Agreement constitute commercial acts done and performed for 
commercial purpose; 

(b) agrees that, should any promdings be brought against it or its assets, 
property or revenues in any jurisdiction in relation to this Agreement 
or any transaction contemplated by this Agreement, no immunity 
(whether by reason of sovereignty ar atherwise) from such 
procesdings shall be claimed by or an behalf of the Pariy with respect 
to its assets; 

(e) waives any right of immunity which it or its assets, property or 
revenues now has, m y  acquire in the future or which may be 
attributed to it in any jurisdiction; and 

(d) consents generally in respect of the enforcement of any judgement- or 
award against it in any such proceedings to the giving of any relief or 
the issue of my process in any jurisdiction in connection with such 
pmceed'igs (including the making, enforcement or execution against 
it or in respect of any assets, property or revenues whatsoever 
irrespective of their use or intended use of my order or j judgement 
that may be m d e  or given in connection therewith). 

473  State sipport Agreement 

Tho Concessionaire acknowledges that it has received fmm the Authority a 
certifid h e  copy of the agreement executed between MOSRW and the 
State Government for providing the support and services specified therein 
(the "State Support Agreemeat"), &d the Parties hereto agree to malce their 
best endeavours to procure the support of the State Government. 

A 7 . 4  Depreciation and Interest 



respect of my claims for deprecintion to be made by the Concessionaire 
under the Applicable Laws. 

47.42 Unless otherwise specified, any interest payable under this Agreement shall 
accrue on a daily outstanding basis and shall be compaunded on the basis of 
quarterly rests. 

47.5 Delayed payments 

The Parties hereto agree that payments due from one Party to the other Party 
under the provisions of this Agreement shall be made within the period set 
forth therein, and if m such period is specified, within 30 (fhirty) days of 
receiving a demand along with the necessary pMiculars. In the event of 
delay beyond such period, the defaulting Party shall pay interest for the 
period of delay caiculated at a rate equal to 5% (five per cent) above the 
Bank Rate, and recovery thereof shall be without prejudice ta the rights of 
the Parties under this Agreement including Termhation thereof. 

47.6 Waiver 

47.6.1 Waiver, including partial or conditional waiver, by either Party of any 
default by the c i k  Party in the observance and performance of any 
provision of or obIigations under this Agreement:- 

(a) shall not operate or be consbued as a waiver of any other or 
subsequent default hereof or of other provisions of or obligations 
under this Agreement; 

(b) shall not be effective unless it is in writing and executed by a duly 
authorised repmntative of the P w ,  and  

, c )  shall not affect the validity or enforceability of this Agreement in any 
manner. 

47.6.2 Neither the; failure by either Party to insist an any occasion upon the 
performance of the terms, caditions and provisions of this Agreement or 
any obIigatiw thereunder nor lime or other indulgence granted by a Patty to 
the other Party shall be treated or deemed as waiver of such breach or 
acceptance of any variation or the relinquishment of any such right 
hereunder, 

47.7 Liability for rwiew of Documents and Drawings 

Except to tlle extent expressly provided in this Agreement: 

by the Conkessioniire 
construction, operation 
the failure te review, appro 
hereunder shall relieve or ab 



obligations, duties and liabilities under this Agreement, the 
Applicable Laws and Applicable Permits; and 

(b) the Authority shall not be liable to the Concasianaire by reason of 
my review, comment, approval, observation or inspection referred to 
in Sub-clause (a) above. 

47.8 Exclusion of implied warranties etc. 

This Agreement expressly excludes any warranty, condition or other 
underraking implied at law or by custom or otherwise arising out of any 
other agreement between the Parties or any representation by either Party not 
contained in a binding legal agreement executed by both Parties. 

47.9 Survival 

47 -9.1 Termination shall: 

(a) not relieve the Concessionaire or the Authority, as the case may be, 
of any obligations hereunder which expressly or by implication 
survive Termination hereof; and 

(b) except as othetwise provided in any provision of this Agreement 
expressly limiting the liability of either Party, not relieve either Party 
of any obligations or liabilities for loss or damage to the other Party 
arising out of, or cawed by, acts or omissions of such Party prior to 
the effectiveness of such Termination or arising out of such 
Termination. 

47.9.2 All obligations surviving Termination &all only survive for a period of 3 
(three) years following the date of such Termination. 

47-16 Eatirc Agreement 

This Agreement and the Schedules together constitute a complete and 
exclusive statement of the feims of the agreement between the Parties on the 
subject hereof, and no amendment or modification hereto shall $e valid and 
effective unless such modifidion or amendment is agreed to in writing by 
the Parties and duly executed by persons especially empowered in this behalf 
by the respecfive Parties. All prior mitten ax oral understandings, offers or 
other communications of every kind perhhhg to this Agreement are 
abrogated and withdrawn. For the avoidance of doubt, the Parties hereto 
agree that any obligations of the Concessionaire arising from the Request fox 
Qualification or Request for Proposals, as the case may be, shall be deemed 
to form part of this Agreement and treated as such. 

ction or my other 



unenforceable, the validity, legality w enforceability of the remaining 
provisions shall not be affected in any manner, and the Parties will negotiate 
in good faith with a view to agreeing to one or more provisions which may 
be substituted for such invalid, unenforceable or illegal provisions, as nearly 
as is practicable to such invalid, illegal or unenforceable provision. Failure to 
agree upon any such provisions shall not be subject to the Dispute Resolution 
Procedure set forth under this Agreement or otherwise. 

47.12 No partnership 

This Agreement shall not be interpreted or construed 50 create an association, 
joint venture or partnership between the Parties, or to impose any partnership 
obligation or liability upon either Party, and neither Party shall have any 
right, power or authority to enter into any agreement or undertaking for, or 
act on behalf of, or to act as or be an ageat or representative of, or to 
otherwise b i  the other Party. 

47.13 Third parties 

This Agreement is intended sdely for the benefit of the Parties, and their 
respective successors and permitted assigns, and aoihing in this Agreement 
shall be construd to create any duty to, standard of care with reference to, or 
any liability to, any person not a Party to this Agreement. 

47.14 Successors and assigns 

This Agreement shall be binding upon, and inure to the benefit of the Parties 
and their respective successors and permitted assigns. 

47.15 Notices 

Any notice or other communication to be given by any Party to the other 
Party under or in connection with the matters confernplated by this 
Agmement shall be in writing and shall: 

(a) in the case of the Coficessienaire, be given by facsimile or email and 
by Ietter delivered by hand to the address given and marked for 
attention of the person set out below or to such other person as the 
Concessionaire may from time to time designate by notice to the 
Autl~oritr; provided that noti- or other mmmunications to be given 
'to an address outside Delhi may, if they are subsequently confumed 
by sendjng a copy thereof by registered acknowledgement due, air 
mad or by courier, be sent by facsimile or e-mail to the number as the 
Concessionaire may from time to time designate by notice to the. 
Authority; 

Cbairman of the 

I 
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does not have an oftice in Delhi it may send such notice by facsimile 
or e-mail and by registaed acknowledgement due, air mail or by 
courier; and 

(c) my notice or communication by a Party to the other Pmy, given in 
accordance herewith, &dl be deemed to have been delivwed when in 
the norma! course of post it ought to have been delivered and in all 
other cases, it shall be deemed to have been delivered on the actual 
date and time of delivay; provided that in the case of facsimile or e- 
mail, it shall be deemed to have been delivered On the working day 
following the date of it$ delivery. 

47.16 Language 

All notices required to be given by one Party to the other Party and all other 
communications, Dmumentation and proceedings which are. id any way 
relevant to this Agreement shall. be in writing and in English language. 

47.17 Counterparts 

WE A g m m t  may be which, 
executed and delivewi, s ment. 

when 
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ARTICLE 48 

DEFINITIONS 

48.1 Definitions 

In this Agreement, the following words and expressions &I, unless 
repugnant to the context or meaning thereof, have the meaning hereinafter 
respectively assigned to them: 

"Acoouating Year" means the financial year commencing from the first day 
of April of any calendar year and ending on the thirty-first day of March of 
the next calendar year; 

"Additional Facditim" means the facilities such as service stations, motels, 
restaurants, shopping areas and amusement parks which the Concessionaire 
may, in its discretion and subject to Applicable Laws, provide or procure for 
the benefit af the Users, and which are in addition to the Project Facilities, 
and not situated on the Site; 

"Additional Tallway'>shall have the meaning set forth in Clause 30.1.1; 

"Adjusted Equity'! means the Equity funded in Indian R u w s  and adjusted 
on the first day of the current month (the "Reference Date"), in the manner 
set forth below, to reflect the change in its value on account of depreciation 
and variations in WPI, and for any R e f e m  Date occmhg: 

(a) on or before COD, the Adjusted Equity shall be a sum equal to the 
Equity funded in Indian Rupees and expended on the Project, revised 
to the extent of one half of the variation in WPl occurring between 
the f i  day of the month of Appointed Date and the Reference Date; 

(b) h r n  COD and until the 4th (fourth) anniversary thereof, an amount 
equal te the Adjusted Equity as w COD shdl k deemed to be the 
base (the "Base Adjusted Equity") and the Adjusted Equity 
hereunder shall be a sum equal to the. Base Adjusted Equity, revised 
at the commencement of each month following COD to the extent of 
variation in WPI occurring between COD and the Reference Date; 

(6) a b  the 4th {fourth) anniversary" of COD, the Adjusted Equity 
hereunder shaIl be a sum equal to the Base Adjusted Equity, reduced 

and the amount so 

resaid shall apply, m 
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Indian Rupees. For the avoidance of doubt, the Adjusted Equity shall, in the 
event of Termination, be computed as on the Reference Date immediately 
preceding the Transfer Date; provided that no reduction in the Adjusted 
Equity shall be made for a period equal to the duration, if any, for which the 
Concession Period is extended, but the revision on account of WPI shall 
continue to b made; 

"Affected Party" shall have the meaning set forth in Clause 34.1; 

Agreement" or "Concession Agreement" means this Agreement, its 
Recitals, the Schedules hereto and any amendments thereto made in 
accordance with the provisions contained in this i 

"Appendix" shall have the meaning s& 

1 4 2  
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"ApplicabIe Laws" mems all laws, brought into force and effect by GO1 or 
the State Government including rules, regulations and notifications made 
thereunder, and judgements, decrees, injunctions, writs and orders of any 
court of record, applicable to th is  Agreement and the exercise, performance 
and discharge of the respective rights and obligatians of the Parties 
hereunder, as may be in fme and effect during the subsistence of this 
Agreement; 

"Applicable Permits" mems all cIearances, licences, permits, 
authorisations, no objection certificates, consents, approvals and exemptions 
required to be obtained or maintained under AppUcnble Laws in corrnection 
with the construction, operatian and maintenance of the Project Highway 
during the subsistence of this Agreement; 

"Appointed Date" means the date on which Financial Close is achieved or 
an earlier date that the Paaies may by mutual consent determine, and shall be 
deemed ia be the date of commencement of the Concession Period For the 
avoidance of doubt, every Condition Precedent shdl have been satisfied or 
waived prior to the Appointed Date and in the event dl Conditions Precedent 
are not satlsfied or waived, as the case may be, the Appointed Date shall be 
deemed to occur only when each and every Condition Precedent is either 
satisfied or waived, as the case may be; 

"Arbitration Act" means the Arbibatian and Conciliation Act, 1996 and 
shall include modifications to or any re-enactment thereof, as in force from 
time to time; 

uAssoEiatc" or 'LAfiliate's means, in relation to either Party andlor 
Consartim Members, a person who controls, is controlled by, or is under 
the common control with such Party or Consortium Member (as used in this 
definition, the expression "mntml" means, with respect to a person which is 
a company or corparatidn, the ownership, directly or indirectly, of more than 
50% (fifty per cent) of the voting s h e s  of such person, and with respect to a 
person which is not a company or corporation, the power to direct the 
management and policies of such person, whether by operation of law or by 
contract or otherwise); 

"Authority Default" shall have the meaning set forth in Chuse 37.2.1; 

"'Aatbority Representative" means such person or pemm as may be 
authorkd in writing by the Authority to act on its behalf under this 
Agreement and shall include any person or persons having authority to 
exercise any rights or perform aod fulfil any obligations of the Authority 
under this Agreement; 

Daily Fed' means the 
Fee of the immediakIy 
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the fust Accounting Year following COD shaIl be a simple average of the 
Fee collected every day during the priod between COD and the last day of 
the month preceding the date on which the event requiring ealculafion hereof 
occurred, and in the event that the Fee payable by any segment of traffic has 
not been realised for any reason, art assessment thereof shall be made by the 
Independent Engineer to form part of the Average Daily Fee for such period; 

"Rank" means a bank incorporated in hdia and having a m i h u m  net 
worth of Rs. 1,000 crore (]Rupees one thousand crore) or any other bank 
acceptable to Senior Lenders, but does not include a bank in which any 
Senior Lender has an interest; 

"Bank Rate" means the rate of intdest specified by the Reserve Bank of 
India from t h e  to t ime in pursuance of section 44 of the Reserve Bank ef 
India Act, 1934 or any replacement of such Bank Rate for the time being in 
effect; 

"Bid" means the documents in their entirety comprised in the bid submitted 
by the Consortium in respome ta he Request for Proposals in accordance 
with the provisions thereof; 

'%id Security" means the security provided by the Concessionaire to the 
Authority alcmg with the Bid in a sm of Rs. 9.42 c ~ r e  (Rupees Nine Frore 
and Forty Two Lakhs only), in accordance with the Request for Proposals, 
and which is to remain in force until substituted by the Performance 
Security; 

%us" mans any passenger motor vehicle with a registered w i n g  
capacity e x d n g  32 (thirty two), excluding the driver; 

"COD" or "Commercial Operation Date" shall have the meaning set forth 
in Clause 15.1; 

. "Car" means and includes any mechanical vehicle being a light mafor 
vehicle, car, jeep, van, omnibus, or three-*led motor vehicle with a Gross 
Vehicle Weight not exceeding 7,500 [seven thousand five hundred) 
kilograms or a registered carrying mpacity not exceeding 12 (twelve), 
excluding the driver, but does not include a Motor Cycle, Tractor or road 
roller; 

"Change in Lawn means the 0rxun:ence of any of the folIowing after the 
date of Bid: 

(a) the enactment of any new hdian law; 

the repeal, modification or re-mctment ef any existing Indian law; 

- the conunencement of my Indian 
effect until the date of Bid; 

a chamge in the interpretation or 
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judgement of a court of record which has become final, concIwive 
and binding, as compared to such interpretation or application by a 
court of recod prior to the dale of Bid; or 

(e) any change in the fates of any of the Taxes that have a dict  effect 
on Ihe P m j w  

"Change In Ownership" rneatlg a transfer of the direct d m  indirect legal 
or beneficial ownership of any shares, or securities converfibie into shares, 
that causes the aggregate holding of the Consortium Members, together with 
itdtheir Associates, in tbe Equity l o  decline below 5 1% (f i f ty  one per 
cent) thereof during Coastrwtion Period and two years thaeafim, provided 
that any material variation {as compared to the representations made by the 
Concessionaire during the bidding process for the p w s s  of rneeting the 
minimum caaditians of eligibility or for evaluation of its application or Bid, 
as the case may be,) in &e propodion of the equity holding of my 
Consortium Member to the total Equity, if it occurs prior to c~mpletion of a 
period two yeam after the date the project &hiwedis granted completion 
certificate, shall constitute Change in Qwnmhip; 

"Change of Scope" shdl have the meaning set forth in CIause l6,l; 

"Cornpony" means the company acting as the Concessionaire under this 
Agreement; 

"Competing Road" mans a road connecting the two end points af the 
Project Highway and serving as an alternative route thereof, such road being 
an existing p a d  road, which has been wideuad by more than 2 (two) metres 
of paved road for at least 75% (seventy five per cent) of the t~ta l  kn& 
thereof at any t h e  after the dare of this Agreement, m a new mad, which is 
constructed after such date, as the case may he, but dws not include any road 
connecting the aforesaid twO points if ihe length of such mad exceeds h e  
length of the mat Highway by 20% {hirenty per cent) thRmf; 

"Completion Certificate" MI have the rnerming set forth in Clause 142; 

c'C~acessiod" shall have the meaning set forth in Clause 3.1.1 ; 

"Concessionaire" shall have the meaning attributed thereto in the array of 
Parties hereinabove as set fofi in the kitals ;  

"Conmsioa Fee" shall have the meaning set forth in Clause 26.1; 

"Concession Period" means the period starting on and fiom the Appointed 



"Consortium Member" m e w  a company specified in Recital {C) as a 
member of the Consortium; 

"Construction Period" means the period kginning from the Appointed 
Date and ending on the COD; 

"Construction Works" means all w ~ h  and things necessary to complete 
the Project Highway in accordance with this Agreemmt; 

"Contractor" m e w  the person or persons, as the case may be, with whom 
the Concessionaire has entered into any of the EPC Contract, the O&M 
Contract, the Tolling Contract or any other agreement or a material contract 
for construction, operation and/or mintefiance of the Project Highway or 
matters incidental thereto, but does not include a w o n  who fm entered into 
an agreement for providing finmcial assistance to the Concessiomire; 

"Cure Period" means the period specifid in this Agreement for curing any 
breach or default of my provision of this Agreement by the Party respnsible 
for such breach ar default and shall: 

(a) commence from the date on which a notice is delivered by one Party 
ta the other Party asking the latter to cure the breach or defaait 
specified in such notice; 

(b) not relieve any Party from liability to pay Damages or compensation 
under the provisions of this Agreement; and 

c not in any way be extended by any period of Suspension under this 
Agreemtnt; provided that if the cure of any breach by the 
Concessionaire requires any reasonable action by the Concessionaire 
that must be approved by the Authority or the Independent Engineer 
hereunder, the applicable Cure Period shall be extended by the period 
taken by tbe Authmity or the Independent Engineer to accord their 
appraval; 

"DBFOT" or "Design, Build, Finance Operate and Transfer" shall have 
the meaning set forth in Recital (B); 

"Damages" shall have the meaning set forth in Sub-clause (w) of Clause 
1.2.1; 

"Debt Due" means the aggregate of the following sums expressed in Indian 
Rupees autsbding on the Transfer Date: 

the principal amount of the debt provided by the Senior Lenders 
under the Financing Agreements for f m c h g  the Total Project Cost 

Financing Agreements on, or in 



Sub-clause (a) above until the Transfer Date but excluding (i) any 
interest, fees or charges that had fallen due one year prior to the 
Transfer Date, (ii) any penal interest or charges payable under the 
Financing Agreements to any Senior Lender, and {iii) any pre- 
payment charges in relation to accelerated repayment of debt except 
whert such charges have arisen due to Authority Default; aod 

(c) any Subordinated Debt which is included in the Financial Package 
and disbursed by lenders for financing the Total Project Cost; 

provided that if all or any part of the Debt Due is convertible into Equity at 
the option of Senior Lenders andlor the Concessionaire, it shall for the 
purposes of this Agreement be deemed to be Debt Due even after such 
conversion and the principal thereof shall be dealt with as if such conversion 
had uot been undertaken; 

"Debt Service" means the sum of all payments on account of principal, 
interest, f - c i n g  fees and charges due and payable in an Accounting Yem 
to the Senior Lenders under the Financing Agreements; 

"Development Period" means the period from the date af this Agreement 
until the Appointed Date; 

"Dispute" shall have the meaning set forth in Clause 44.1.1; 

"Dispute Resolution Procedure'' means the procedure for resalution of 
Disputes set forth in Article 44; 

"Divestment Requirements'' meam the obligations of the Concessianaire 
for and in respect of Termination as sd forfh in Clause 38.1 ; 

"DOCUMCII~" or 'LD~c~meutation'' means documentation in printed or 
written form, or in tapes, discs, drawings, computer programmes, writings, 
reports, photographs, films, cassettes, or expressed in any other written, 
electronic, audo or visual form; 

"Drawiags" means all of the drawings, calcuIations and docments 
pertaining to the Project Highway as set forth in Schedule-H, and shall 
include 'as built' drawings of the Project Highway; 

'%PC Contract" means the engineering, procurement and construction 
contract or conacts e n d  into by the ConcessionaiPe with one or more 
Contractors for, inter din,  engineering and coristruction of the Project 
Highway in accordance with the provisions of this A g ~ ~ e n t ;  

PC Contractor" means the person with whom the Concessionaire has 
tered into an EPC Contract; 

Emergency" means a condition o 



Project Assets; 

'Tncumbrances" means, in relation ta the Project Highway, any 
encumbrances such as mortgage, charge, pledge, lien, hypothetation, 
security interest, assignment, privilege or priority of any kind having the 
effect of security or other such obligations, and shall include any designation 
of loss payees or beneficiaries or any similar arrangement under any 
insurance pol icy pertaining to the Project Highway, where applicable herein 
but excluding utilities referred to in Clause 1 I .  1 ; 

"Equity" means the sum expressed in Indian Rupees representing the paid 
up equity s h m  capital of the Concessionaire for meeting the equity 
component of the Total Project Cost, and shall for  the purposes of this 
Agreement include convertible instruments or other similar forms of capital, 
which shall compulsorily convert into equity share capital o f  the Company, 
and any inter&-free funds advanced by any shareholder of the Company far 
meeting such equity component, but docs not include Equity Suppart; 

"Equity Support" shall Rave the meaning set forth in Clause 25.2.1 1 

"Escrow Account" means an Account which the Concessiomire shall open 
and maintain with a Bank in which all inflows aud outflows of cash on 
account of capital and revenue receipts and expenditures shall be credited 
mil debited, as the case may be, in accordam with the provisions of this 
Agreement, and includes the Sub-Amaunts of such kcrow Account; 

"Escrow Agreement" shall have the meaning set forth in Clause 3 1.1.2; 

"Escrow Bank" shall have the meaning set forth in Clause 3 1.1,l; 

"Escrow Default" shall have the meaning set forth in Schedule-$ 

'%xempted Vebicle" means a vehicle exempted from payment af Fee under 
and in accordance with the Fee Rules; 

"Fee" means the charge levied on and payable far a vehicle using the Project 
Highway or a part thereof, in accordance with the F e e  Rules and this 
Agreement; 

"Fee Nolificatiaa" m a s  the Notification to be issued by she Gavernmmc 
prior to the Appointed Date, in exercise of the powers confend by Spction 
SA of the National Highwys Act, 1956 read with Rde 3 o f  the National 
Highyys  Fee (Determination of W s  and hllection) Rules, 2008, io 
respect of the levy and collection of Fw during the Concession Period, 
substantially in the form at Schedule-R; 

Rules*' mean the National High 
Uection) Rules, 2008; 

inancia1 Close" means the filfil  recedent to the 
tial availability of funds under the 



Tinanciai Default" shall have Ihe meaning Set forth in Schedule-V; 

"Financial Model" means the financial model dopted by Senior Lenders, 
setting forth the capital and operating costs of the Project and revenues 
therefrom on the basis of which financial viability of the Project has been 
determind by the Senior Lenders, and includes a description sf the 
mmmptims and parameters used for making calculations and projections 
therein: 

"Financial Package" means the financing package indicating the total 
capital Gost of Four-Laning and the means of financing thereof, as sci forth in 
the F h c i d  Model and approved by the Smbc h d e r s ,  and includes 
%uity, all financial assistance specified in the Fimcing Agreements, 
Subordinated Debt and Equity Support, if any; 

"Financing Agreements" means the agreements executed by the 
Concessionaire in m p c t  of financial assistance to be provided by the Senior 
Lenders by way of loans, guarantees, subscription to non-convertible 
debentures and other debt instrumenis including lm agreements, 
guarantees, notes, dehtures, bonds and other debt instmmts, security 
agreemenu, and ather docurneats relating to the fuancing (inciuding 
refinancing) of the Total Pmjwt Cost, and includes amendments or 
modificatiom made in acmdance with Clause 5.2.2; 

"Force bhjeure" or "Force lklajeure Event" shdt have the m&ng 
ascribed to it in Clause 34.1; 

"'~o~r-L~ning'' or ,r"Four-Lane" means h e  eomtmction and completion of 
all works included in or constituting a Four-hnc Pmject Highway, as 
specified in Article 2 read with Schedule43 and Schedule-C; 

"GOY or uGovernmenY' means he Govmment of India; 

" h o d  Industry ~xl lc l ice" means the practices, methods, techniques, 
&s ip ,  standards, skills, diligence, efficiency, reIiability md prudence 
which are generally and reasonably expected from a reasonably skilled and 
experienced operator engagd in f i e  m e  type of urtdextaking as mvj$aged 
under this Agreement and which would br: expected to result in the 
performance of its obligations by the Concessionaire in accordance with this 
Agwmenf Applicable Laws md Applicable Pennits in reliable, safe, 
~cmDmical and efficient manna; 



"Grant" shall have the meaning set forth in Clause 24.1.1; 

"'~ross Vehicle Wcighf' or " G W  means in respect of any vehicle the 
total weight of the -4eehide and Imd certifid and registered d e r  the 
Applicable Laws; 

'1RC' meam the Indian Roads Congress; 

"[demaiTred Party" m e m  the Party errtitled to the benefit of an indemnity 
pursuant to Article 42; 

"Indemnifying Party" means the Party obligaied to indwnniv the other 
Party pursuant to Article 42; 

"Independent E~gheer"' shall have the meaning set forth in Clause 23,l; 

"lndirrct P~lirical Event1' shall have the meaning set fcrrtb in Clause 34.3; 

"Ensumace Cwer" means the aggregate of the maximum sums i n s 4  
under the insurances taken out hy the Concessionaire pursuant to Mcle  32, 
and includes all insmces required to be taken out by the Concessionaire 
under Clause 32.1 bui not actually taken, and when used in the cuntext oE 
my act Or event, it shall rnm the aggregate of the- maximum sums insured 
and payable or deemed to be insured and payable in relation to such act or 
event; 

"intellectual PropeHy7' means all ptmts, tra& marks, service masks, 
logos, get-up, trade m e s ,  internet domain names, rights in desr'gm, blue 
pl.int.% programmes a d  manu&, drawings, copyright (inchdi~g righh in 
computer software), database rights, semi-conductor, topography rights, 
utility models, rights in know-how and a k  intellectual property rights, in 
each case w h d e t  registexed or wmgistered and including applications for 
registtalion, and all rights or forms of protection having equivalent ot stnilar 
efffect anywhere in ihe world; 

'XLOA" or ''Letter of Award" rnsafls the letter of award refwed to in 
Recital (E); 

"Lad Mernbd' shall have the meaning set forth in Recital (C), 

''Lendem' Representative" means the person duly auhrised by the %OF 
Lenders ta act for and on behalf of ihe Senior Lenders with regard to matters . 
arising out of Or in refation to this Agreement, and includes his successors, 
assigns and s M t u t e s ;  

capacity exceeding 1 
driver, Elnd includes a 



"Local User" means a person using a vehicle registered for non-commercial 
purposes and used as such for commuting on a sectipn of the Project 
Highway, provided that (a') such vehicle is owned by a person who resides 
within a distance of 20 km (twenty hlometres) from the nearest Toll Plaza; 
(b) its use of such section of the Project Highway does not extend beyond a 
Toll Plaza other than such nearest Toll Plaza; and (c) such section of the 
Project Highway has no service road or alternative road; and shall include a 
vehicle that uses a section of the Project Highway but does not cross a Toll 
Plaza; 

"MOSRTH" means the Ministq of Shipping, R o d  Transport and Highways 
or any substitute thereof dealing with National Highways; 

"Maintenance Manual" shall have the meaning ascribed to it in Clause 
17.3; 

"Maiitenamce Programme" shall have the meaning ascribed to it in Clause 
17.4.1; 

"Maintenance Requirements" shall have the meging set fDrth in Clause 
17.2; 

"Material. Adverse Effed' means a material adverse effect of my act or 
event on the ability af either Party to perform my of its obligations under 
and in accordance with the provisions of this Agreement and which act or . 

event causes a material financial burden or loss to either Pam; 

"Medical Aid Post'%Ml have the meaning set forth in C l a w  21 -1; 

"Momr Cycte" means and incIudes any two-wheel& motor vehicle; 

"Multi-axle truck" or "Heavy Truck" means a mechanical vehicle being 
any gaods carrier, heavy conskuction machinery or earth moving equipment 
with a Gross Vehicle Weight exceeding 20,000 (twenty thousand) kilograms, 
but less than 60,000 (sixty thousand) kilograms, and includes a truck with 
three to six axles; 

"Nominated Campany" means a company selected by the Len- 
Representative and proposed to the Authority for substituting the 
Concessionaire in accordance with the provisions af the Substitution 
Agreement; 

"Non-Political Event" shall have t h ~  meaning set forth in Clause 34.2; 

"O&W means the operation and maintenance of the Project Highway and 
includes all matters connected with or incidents3 to such qmation and 



performance of all or any of the O&M obligations; 

"O&M Contractor" means the person, if any, with whom the 
Concessionaire bas entered into an O&M Contract for discharging 0&M 
obligations for and on behaIf of the Concessionaire; 

W&M Expenses" means expenses incurred by or on behalf of the 
Concessionaire or by the Authority, as the case may be, for all O&M 
including {a) cost of salaries and other compensation to employees, (b) cost 
of materials, supplies, utilities and other services, (c) premia for insurance, 
(d )  all taxes, duties, cess and fees due and payable for O&M, (e) aU repair, 
replacement, reconstruction, reinstatement, improvement and maintenance 
wsts, (0 payments required to be made under the 0&M Contract, Tolling 
Contract or any other contract in connection with or incidental to O&M, and 
(g) all other expenditure required to be incurred under Applicable Laws, 
AppIicable Permits or this Agreement; 

'W&M Inspection Report" shall have the meaning set forth in Clause 19.2; 

"Operation Period" means the period commencing from COD and ending 
on the Transfer Date; 

' "Oversized Vehicle" means any mechanical vehicle having 7 (seven) or 
more axles or a Gross Vehicle Weight exceeding 60,000 (sixty thousand) 
ki tograms; 

"PCV" shall have the meaning ascribd to a passenger car unit in the Indian 
Roads Congress Publication No, IRC-64, 1990 or any substitute or 
modification thereof, and when used in this Agreement, shall include only 
rnotorised vehicles liable ta payment of user charges at the Toll Plazas in 
accordance with the Fee Rules and the Exempted Vehicles-specifid therein, 
but does not include Tractors, Motor Cycles and non-motorisrsd vehicles; 

"Panel of Chartertd Accountan$" shall have the meaning set forth in 
Ckuse 33.2.1; 

"Parties" means the parties to this Agreement collectively and "Party" shall 
mean any of the parties to this Agreement individually; 

"Perfarmaace Secnriiy" shall have the meaning set forth in Clause 9.1 ; 

"Pulitical Event" shall have the meaning set forth in Clause 34.4; 

"Premium" shall. have the meaning set forth in Clause 25.4; 

services and equipmen 

ject Agreements" means 



EPC Contract, O&M Contract, Tolling Contract, and any other agreements 
or material contracts that may be entered into by the Concessionaire with any 
person in connection with matters relating to, arising out of or incidental to 
the Project, but does nut include the Escrow Agreement, Substitution 
Agreement, or any agreement for procurement of gods and services 
involving a consideration of upto Rs.S(five) crore; 

"Project Assets" means all physical and other assets relating to and forming 
part of the Site induding (a) rights over the Site in the form of licence, Right 
of Way or otherwise; (b) taugible assets such as civiI works and quipmcnt 
incIuding foundations, embankments, pavements, road surface, interchanges, 
bridges, culverts, mad overbridges, drainage works, traffic signals, sign 
boards, kilometre-stones, toll plazas, electrical systems, comrnuniation 
systems, rest areas, relief centres, maintenance depots and administrative 
offices; (c) Project Facilities situated on the Site; (d) all rights of the 
Concessionaire under the Project Agreements; (e) financial assets, such as 
receivables, security deposits etc.; (0 insurance proceeds; and (g) Applicable 
Permits and authorisations relating to or in respect of the Project Highway, 
but does not include Additional Facilities; 

"Project Completion Date" means the date on which the Campletion 
Certificate or the Provisional Certificate, as the case may be, is issued under 
the provisions of Arlicle 14; 

"Project Completiaa Schedule" means the progressive Project Mlestones 
set forth in Schedule-G for mpletion of the Project Highway on or before 
the Scheduled Four-Laning Completion Date; 

"Project FaciUties" means all the amenities and facilities situated on the 
Site, as described in Schedde-C, 

"Project Highway" means the Site comprising the existing road comprising 
NH-17 fiom km 0.000 to km 84.000 and all Project Assets. and its 
subsequent development and augrnentatiw in accordaace with this 
Agreement; 

'TPraject Milestonesn means the project milestones set forth in ScheduleG; 

"Provisional Certificate" shall have the meaning set forth ia Clause 14.3: 

"Punch Lit" shall have the meaning ascribed to it in Clause 14.3; 

"RBP' means the Reserve Bank of India, as constituted and existing mder 
lhe Reserve Bank of India Act, 1934, including any statutory modification or 



after due diligence and best efforts. For the avoidance of doubt, ReaIisable 
Fee shall, save as provided in Clause 26.5, be the amount so declared by the 
Concessionaire on the basis of its provisional accounts or ihe audited 
accounts, as the case may be, and in the event of a dispute thereto, the 
Dispute Resolution Procedure shalt apply, 

"Reference Exchongc Rate" means, in respect of any one currency that is 10 
be converted into another cmency in accordance with the provisions of this 
Agreement, the exchange rate as of 12.00 (twelve) noon on the relevant date 
quoted in Delhi by the State Bank of India, and in the absence of such rate, 
the average of similar rates quoted in Dclhi by the Bank of India and the 
Bank of B&, 

"Request for Proposals" or "RFP" shall have the meaning set forth in 
Recital @); 

"Requcst for Qualification" or UFWQ" shall have the meaning set forth in 
Recital (C); 

"Revenue Shortfall Loan" shall have the meaning set forth in Clause 
28.1.1; 

"Right of Way" means the constructive possession ofthe Site, together with 
all way leaves, easements, unrestricted access and other rights of way, 
hawsoever described, necessary for construction, operation and maintenance 
of the Project Highway in accordance with this Agreement; 

''Sfety Coaaultant" shall have She meaning Set forth in Clause 18.1.2; 

"Safety Requirements" shd1 h v e  the meaning set forth in Clause 18.1.1; 

"Safety Fund" shall have the meaning set forth in Clause 182; 

"Scheduled Four-Lanfng Date" shall have the meaning set forth in Clause 
12.4.1; 

"Scope of the Projecr shall have the meaning sa forth in Clause 2.1; 

"Senior Lenders" m a s  the financial hstitutims, banks, mulfilatetal 
lending agencies, trusts, funds and agents or trustees of debenture holders, 
including their successors and assignees, who have agreed to guarantee or 
provide finance to the Concessionaire under any of the Financing 

meeting all or any part of the Total Project Cost and who 
charge on the assets, rights, title and inbests of the 
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or additions thercto, as included in the design and engineering for the Project 
fighway submitted by the Concessionaire to, and expressly approved by, the 
Authority; 

"State" means the Sbte of Maharashtra and 'State Government" means the 
government of that State; 

%tate Suppert Agreement'' shall have the meaning set forth in Clause 
47.3; 

"Statutory Auditors" means a reputable firm of chartered accountanss 
acting as the statufory auditors of the Concessionaire under the provisions of 
the Companies Act, 1956 including any statutory modif idon or re- 
enactment thereof, for the time being in force, and appointed in accordance 
with Clause 33.2.1; 

"Subordinated Debt" means the aggregate of the following sums expressed 
in Indian Rupees or in the currency of debt, as the case may be, outstanding 
as on the Transfer Date: 

(a) the principal amount of debt provided by lenders or the 
Concessionaire's shareholders for meeting the Total Project Cost and 
subordinated to the financial assistance provided by the Senior 
Lenders; and 

(b) all accrued inkrest on the debt referred to in Subclause (a) above but 
restricted to the Iesm of actual interest rate and a rate equal to 5% 
(five per cent) above the Bank Rate d i n  case of loam expressed in 
Indian Rupees and lesser of the actual interest rate and six-month 
LZBOR (London Inter Bank Offer Rate) plus 2% (two per cent) in 
case of loans expressed in foreign currency, but does not include any 
interest that had fallen due one year prior to the Transfer Date; 

provided that if dl or any part of the Subordinatd Debt is convexlible into 
Equity at the option ofthe lenders andor the Concessionaire's shareholders, 
it shall for the purposes of this Agreement be deemed to be Subordinated 
Debt even after such conversion and the principal thereof s h d  be dealt with 
as if such conversion had not been undertaken; 

"Subsistence Revenue" means the t6td amount of Fee revenue that is 
required by the Concessi~dre in an Accounting Year to meet the som of (a) 
O W  Expenses, subject to an annual ceiling of3% (three per cent) of tbe 

ect Cost, plus Granf if any, during the first Accounting Year after 
revised for each subsequent year to reflect the variations in WPI 
tween COD and commencement of such Accounting Year, and 
ce in such Accounting Year, but excluding any interest paid by 

"Suspension" shall have the me 



''Taxesg' means any Indian taxes including excise duties, customs duties, 
vaIue added tax, sales tax, local taxes. cess and any impost or surcharge of 
like nature (whether Central, State or local) on the goods, materials, 
equipment and services incorporated in and forming part of the Project 
Highway charged, levied or imposed by any Government Instrumentality, 
but exduding any interest, penalties and other sums in relation thereto 
imposed an any account whatsoever. For the avoidance of doubt, Taxes shall 
not include taxes on corporate income; 

'Termination" means the expiry or termination of this Agreement and the 
Concession hereunder; 

"Terminaf ion Notice" means the communication issued in accordance with 
this Agreement by ane Party to the other Party terminating this Agreement; 

"Termination Payment" means the amount payable by the Authority to the 
Concessionaire upon Termination and may consist of payments on account 
of and restricted to the Debt Due and Adjusted Equity, as the case may be, 
which form part of the Total Project Cost in accordance with the provisions 
of this Agreement; provided that the amount payable in respect of any Debt 
Due exprwsed in foreign currency MI be cornputsd at the Reference 
Exchange Rate for conversion into the relevant foreign currency as on the 
date of Termination Payment. For the avoidance o f  doubt, it is a p e d  that 
within a period of 60 (sixty) days h m  COD, the Concessionah shall notify 
to the Authority, the Total Project Cost as on COD md its disaggregation 
between Debt Due and Equity, and only the amounts so conveyed shall form 
the basis of computing Termination Payment, and it is further agreed that in 
the event such disaggregation is not notified to the Authority, Equity shall be 
deemed to be the amount arrived at by subtracting Debt Due from Total 
Project Cost; 

"Tests*' mmm the tests set forth in Schedule-E to determine the completion 
of Four-Lanhg in accordance with the provisions of this Agreement; 

T o l l  P w "  means the structures and barriers erected near each of tbe two 
ends of the Project Highway for the purpose of regulating the entry and exit 
of vehicles in acwrdance with the provisions of this Agreement and shall 
include all land, buildings, equipment, md orher facilities required in 
accordance with or incidental to the provisions of this Ageement; provided 
that such To11 Plazas shall not ordinarily be located withi a distance of 10 
(ten) kilometres from the limits of the municipal or local area of h e  nearest 
city or town respectively, as applicable on tht date of this Agreement, and 
shall be situated at kcation(s) specifid in the Bid or within a distance of 1 . *  - 
(one) kilometre thereof; 
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'Total Project Cost" means the lowest of: 

(a) the capital cost ofthe Project, less Equity Support as set forth in the 
Financial Package; 

(b) the actual capitat cost of the Project upon completion of Four-Laning 
of the Project Highway less Equity Support; and 

(c) a sum of Rs, 942.69 crore (Rupees Nine Hundred Forty Two crore 
and Sixty Nine Lakhs), less Equity Suppart; 

provided that in the event OF Termination, the Total Project Cost shall be 
deemed to be modified to the extent of variation in WPI or Reference 
Exchange Rate occurring in respect of Adjusted Equity and Debt Due, as the 
case may be, in accordance with the provisions of this Agreement; provided 
M e r  that in the event WPI increases, on an average, by more than 6% (six 
per cent) per annum for the period between the date hersof and COD, the 
Parties shall meet, as soon as reasonably practicable, and agree upon revision 
of the amount hereinbefore specifid such that the effect of increase in WI, 
in excess of such 6% (six per cent), is reflected in the Total Project Cost; 

'Tractora' means a motor vehicle which is not itself constructed €0 carry 
any load other thm the equipment used for the purpose of propulsion, but 
does not include a road roller; and 'Tractor with Trailer" means a Tractor 
with an attached vehicle used for carrying goads; 

"Traffic Aid Past" shall have the meaning set forth in Clause 20.2; 

'Transfer Date" means the date on which this Agreement and the 
Concession hereunder expires pursuant to the pravisions o f  this Agreement 
or is terminated by a Termination Ntict; 

"Truck'' means any m~hanim1 vehicle being a goods carrier with a Gross 
Vehicle Weight exceeding 12,000 {twelve thousand) kilograms, but less than 
20,000 (twenty thousand) kilograms; 

'Wser" means a person who traveIs or intends to W e 1  on the Project 
Highway or any part thereof idon any vehicle on payment of Fee or in 
accotdance with the provisions of this Agreement and Applicable Laws; 

"Vesting Certificate? shall have the meaning set fmh in CIause 38.4; and 

"WPE" m e m  the Wholesale Price Index for all comrndities as publisbsd 
Mitry  of Industry, GO1 and shall include any index which 
tes the WPI, and any reference to Wl sML, unless the context 



IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED 
THIS AGREEMENT AS OF THE DAY, MONTH AND YEAR FIRST ABOVE 
WRITTEN. 

DEUVERED DELIVERED 
For and on behalf of For and on behalf of 
THE NATIONAL HIGHWAYS THE CONCESSIONAIRE by: 
AUTHORITY OF INDIA by: 

In the p sence of: 

I- jib 

. '. 

CONCESSIONAlRE has been affixed 
pursuant to the resolution passed by the 
Board of Directors of the Concessionaire at 
its meeting held on the 19 day of 
November 2010 hereunto affixed in the 
presence of V~krarn 6. Sharrna, Director, 
who has signed these presents in token 
thereof and &.c!.fifiL *.S.~.MFl4 company 
Secretary f Authorised OMficer w h ~  has 
countersigned the same in token thereof. 

. '  




